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EPA’S PARTICULATE MATTER AND OZONE 
RULEMAKING: IS EPA ABOVE THE LAW? 


WEDNESDAY, APRIL 16, 1997 

House of Representatives, 

Subcommittee on National Economic Growth, 

Natural Resources, and Regulatory Affairs, 
Committee on Government Reform and Oversight, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 9:45 a.m., in room 
2154, Rayburn House Office Building, Hon. David McIntosh (chair- 
man of the subcommittee) presiding. 

Present: Representatives McIntosh, Sununu, Scarborough, 
Snowbarger, Sanders, Tierney, Turner, Condit, and Kucinich. 

Ex officio present: Representatives Burton and Waxman. 

Staff present: Mildred Webber, staff director; Todd Gaziano, chief 
counsel; J. Keith Ausbrook and Larisa Dobriansky, senior counsels; 
Karen Barnes, professional staff member; Cindi Stamm, clerk; Phil 
Schiliro, minority staff director; Phil Barnett, minority chief coun- 
sel; Elizabeth Mundinger, minority counsel; and Ellen Rayner, mi- 
nority chief clerk. 

Mr. McIntosh. The House Subcommittee on National Economic 
Growth, Natural Resources, and Regulatory Affairs will come to 
order. After consulting with Mr. Sanders, each side will have 10 
minutes of opening remarks that they can allocate however they 
wish, and then we’ll proceed to our first panel of witnesses. On our 
side, I believe I’m the only Member with opening remarks, and so 
I’ll proceed. 

The purpose of today’s hearing is to determine whether EPA has 
engaged in an illegal rulemaking procedure to impose burdensome 
new standards for particulate matter and ozone. We also will hear 
from a variety of witnesses on what such an illegal rulemaking 
means for America. Let me be clear. A great deal has been reported 
on EPA’s proposal that indicates that it is, in fact, an illegal rule- 
making and that there may be a terrible price to pay in terms of 
human health if the Agency does not begin over and follow the law. 

Despite the grave implications of its proposals, EPA’s rulemaking 
has several problems. It has violated the Regulatory Flexibility Act. 
The Agency refused to fully evaluate the impact of its proposed 
rules on small businesses, as required by the Regulatory Flexibility 
Act, despite an authoritative finding by the controlling legal au- 
thority at the Small Business Administration, that EPA is required 
to do so. 

EPA has violated the Unfunded Mandates Act. They refuse to 
fully evaluate the impact of its proposed rules on small businesses, 
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as required by that act. The Agency also refused to adequately in- 
volve State and local officials in the development of new standards. 
Specifically, EPA refused to conduct a complete cost-benefit anal- 
ysis or to select the most cost-effective option among all the reason- 
able alternatives that achieve the objectives of the Clean Air Act. 

EPA has refused to validate the key studies on which the Agency 
is relying, by having the underlying data released for independent 
review. EPA appears to have collaborated with 0MB to impose a 
gag order on other agencies’ written concerns on the proposed 
rules. And EPA has refused to allow an adequate opportunity for 
public comment on its proposed rules or to allow an adequate op- 
portunity for regulatory review under President Clinton’s regu- 
latory review Executive order. Not only has EPA refused to com- 
plete these required analyses, but the Agency has also ignored the 
scientific findings of its own Clean Air Act scientific advisory com- 
mittee. 

While the Agency maintains that its standards must be health- 
based, EPA’s own scientific experts, such as Dr. George Wolff, who 
testified before the Small Business Committee, have said that 
there is no scientific proof that the proposed rules will, indeed, im- 
prove public health. I ask unanimous consent that Dr. Wolff’s testi- 
mony be put into the record. 

[The prepared statement of Dr. Wolff follows:] 



3 


GEORGE T. WOLFF 


CHAIR, EPA’S CLEAN AIR SCIENTIFIC ADVISORY COMMITTEE’S 
PANELS ON OZONE AND PM 

SUMMARY 

The selection of the an 8-hour ozone and a 24-hour and annual and PMj 5 NAAQSs is 
consistent with the advice given to EPA by the Clean Air Scientific Advisory Committee 
(CASAC). The choice of the level of the ozone standard is consistent within the range 
endorsed by CASAC, but CASAC stated that the selection of a specific level within the 
range was strictly a policy judgment. CASAC panel members could come to no 
consensus on the appropriate ranges or levels for PM2,s standards. 

In the closure report to the EPA Administrator, CASAC concluded that “the weight of the 
health effects evidence indicates that there is no threshold concentration for the onset of 
biological responses due to exposure to ozone above background concentrations.” 
CASAC then reviewed EPA’s quantitative risk assessments. Although EPA’s analysis 
showed differences among the various standard levels, CASAC stated that “the ranges are 
not reflective of all of the uncertainties associated with the numerous assumptions that 
were made to develop the estimates.” As a result CASAC concluded; “there is no “bright 
line” which distinguishes any of the proposed standards (either the level or the number of ^ 
allowable exceedences) as being significantly more protective of public health.” They 
further state: “Consequently, the selection of a specific level and number of allowable ^ 
exceedences is a policy4udgment.” This means that the decisions to select a given level 
or number of allowable exceedances within their proposed ranges cannot be based on 
science. 

Having said that, eight members expressed their “personal preferences” for the level and 
number of allowable exceedances. All eight favored multiple exceedances. Three 
members preferred 0.08 ppm, three members preferred 0.09, one member said 0.08 or 
0.09 ppm and one member said 0.09 or 0.10 ppm. The health effects experts were 
equally divided as well. Clearly, this is not an endorsement for a 0.08 ppm standard. 

The 21 members of the CASAC PM review panel expressed a tremendous diversity of 
opinion and this is documented in Table 7 which is reproduced from the closure report. 
Pertaining to the 24-hour PM2 5 NAAQS, only five members recommended a range which 
included SO pg/m^ or lower. Four members recommended greater than or equal to the top 
of EPA’s range. Four members did not reconmiend a 24-hour NAAQS. The remaining 
eight members merely endorsed the concept of a 24-hour PM2 5 NAAQS, but declined to 
select a value or range. Also note from the Table that the diversity of opinion was 
exhibited by the health experts as well as the non-health experts. Clearly, this is not an 
endorsement of a 50 p/m^ standard. 

For the annual standard, only two members favored a range that went as low as 15 pg/m^. 
Two members favored 20 pg/m^; one chose 20 - 30 pg/m^; two chose 25 - 30 pg/m^; and 
eight did not think an armual PM2 5 NAAQS was needed. The remaining six members 
merely endorsed the concept of an annual standard but declined to select a value or range. 

This is not an endorsement of an annual PM2 5 NAAQS of 15 pg/m^. 
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LEGISLATIVE BACKGROUND 

In 1 963, the Clean Air Act (CAA) was passed by Congress directing the then Department 
of Health Education and Wel&e to prepare “Criteria Documents” which would contain 
summaries of the scientific knowledge on air pollutants arising fiom widespread sources. 
The 1970 CAA requited the EPA Administrator to set National Ambient Air Quality 
Standards (NAAQS) for the identified “criteria” pollutants and gave the Administrator 
the authority to revise the NAAQSs in the future and to set additional NAAQSs as 
needed. At that time. 6 air pollutants were designated as criteria pollutants; 
photochemical oxidants (later became ozone), sulfur dioxide, non-methane hydrocarbons 
(later dropped as a criteria pollutant category), nitrogen dioxide, carbon monoxide, and 
total suspended particulate (later changed to PM,o which includes only particles with an 
aerodynamic diameter less than or equal to 10 microns). In 1971, EPA established 
NAAQSs for all six. 

The absence of a mechanism for a periodic reassessment of the initial NAAQSs. 
prompted Congress to add into the 1977 CAA amendments a requirement that the 
NAAQSs be reevaluated every five years. In addition, the 1977 amendments created a 
new committee -the Clean Air Scientific Advisory Committee (CASAC), to review the 
periodic reevaiuations. Organizationally, CASAC is housed within EPA’s Science 
Advisory Board (SAB)' and functions as one of the ten standing committees of the SAB. 
However, unlike most of the other standing committees of the SAB, CASAC reports 
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directly to the EPA Administrator rather than through the Executive Committee of the 
SAB. 


Congress specified a number of responsibilities for CASAC. One was to provide 
independent advice on the scientific and technical aspects of issues related to the criteria 
for air quality standards. The CASAC charter^ states some of their functions: 

Not later than tanuary 1, 19S0, and at five year intervals thereafter, complete a review of 
the criteria published under section 108 of the Clean Air Act and the national primary 
and secondary ambient air quality standards and recommend to the Administrator any 
new national ambient air quality standards or revision of existing criteria and standanis as 
may be appropriate. 

Advl^ the Administrator of areas where additional knowledge is required concerning the 
adequacy and basis of existing, new, or revised national ambient air quality standards. 

Describe the research efforts necessary to provide the required information. 

Advise the Administrator on the relative contribution to air pollution concennations of 
natural as well as anthropogenic activity, and 

Advise the Administrator of any adverse public health, welfare, social, economic, or 
ener^ effiects which may result from various strategies for attainment and maintenance 
of such national ambient air quality standards. 
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Previous activities of CASAC prior to 1985 have been summarized by Lippmann.'’ 


Concerning the membership of CASAC, the charter states: 


The Administrator will appoint a Chairperson and six members including at least one 
member of the National Academy of Sciences, one physician, and one person 
representing State air pollution control agencies for terms up to four years. Members 
shall be persons who have demonstrated high levels of competence, knowledge, and 
expertise in the scientificAechnical fields relevant to air pollution and air quality issues. 

For any NAAQS review, a CASAC Fane) is constituted to conduct the review. A Panel 
consists of the seven regular members plus a sufficient number of consultant members so 
that the broad spectrum of expertise needed to fully assess a particular issue is covered on 
the Panel. These consultants are generally selected from EPA’s Science Advisory Board 
(SAB)' or from a pool of about three-hundred consultants maintained by the SAB. 
However, certain issues have required going outside of the SAB and the SAB consultant 
pool to obtain a particular expertise. For the ozoneNAAQS review, the panel consisted of 
fifteen individuals including physicians, epidemiologists, toxicologists, atmospheric 
scientists, plant biologists, risk assessment experts and an economist. For the PM review, 
the panel consisted of 21 scientists. 
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THE NATIONAL AMBIENT AIR QUALITY STANDARDS 
There are two types of NAAQS: primary and secondary. Primary NAAQS are set to 
protect human public health. Secondary NAAQS are set to protect against adverse 
welfare effects which include protection of plants, animals, ecosystems, visibility, etc. 
Primary NAAQS are required to be set at a level that protects public health with an 
adequate margin of safety for the benefit of any sensitive sub-populations. This is the 
paradigm CASAC has operated under since it conception. 

In considering the appropriate level for a secondary standard, cost/benefit analysis can be 
considered, and in fact, is generally the limiting factor in the selection of a secondary 
NAAQS. 

THE OZONE REVIEW PROCESS 

The major steps in the NAAQS review process are illustrated for ozone in Table 1. EPA 
began drafting the Criteria Document (CD), which summarizes all of the relevant science 
on the sources, chemistry, effects, etc. of ozone, in the middle of 1993. Recent Criteria 
Documents have become mammoth undertakings. The first ozone Criteria Document,^ 
published in 1970, summarized the relevant science in 200 pages. The present Criteria 
Document’ is a three volume set and contains over 1500 pages, A draft Criteria 
Document was sent to the CASAC Panel in June of 1 994. 
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The Staff Paper (SP) contains the Agency’s Fecommendations for the range and foim of 
the NAAQS along with the justifications for the recommendations that are drawn from 
material contained in the Criteria Document, In the past, the CASAC review of a Criteria 
Document was completed before the Staff Paper was written so that the Staff Paper 
would reflect the science contained in the final Criteria Document. The reviews of both 
the Criteria Document and Staff Paper are iterative processes that usually involve two to 
three revisions to both of the documents before CASAC reaches closiue, and, in the past, 
the entire process took several years to complete. However, this review was on an 
accelerated schedule because of a previous lawsuit filed by the American Lung 
Association (ALA). In the previous review, CASAC came to closure on the Staff Paper 
in 1989. When EPA failed to complete the last two steps listed in Table I by October of 
1991, the ALA and other plaintiffs filed a suit to compel EPA to complete its review. 
The U.S. District Court for the Eastern District of New York subsequently issued an order 
requiring the EPA Administrator to atmounce its proposed decision by August 1, 1992 
and its final decision by March 1, 1993. EPA’s decision was to retain the existing l-hour 
standard of 0.12 ppm, but noted that since there were many potentially important new 
studies published since the last Criteria Document was written, they would complete the 
next review of the ozone NAAQS as rapidly as possible. The ALA sought judicial 
review of this decision, but because of EPA’s intention to complete the review as rapidly 
as possible, the ALA granted EPA a voluntary remand of the petitimi for review. To 
accomplish the accelerated review, some of the steps listed in Table 1 were conducted to 
some extent as parallel tasks rather than sequential tasks. In particular, a draft of the Staff 
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Paper* was sent out for CAS AC review in February of 1995 even though closure on the 
Criteria Document did not occur until November of 1995. 

As shown in Table 1, CASAC reached closure’ on the third revision of the Criteria 
Document in fifteen months. CASAC also reached closure* in November 1995 on the 
Staff Paper after a nine month review process and two Staff Paper revisions. The 
proposed NAAQSs were armounced in the December 13, 1996 Federal Register. The 
last step in the process, EPA’s promulgation, is scheduled to be published in the Federal 
Register on or before June 28, 1997. A public comment period for the December 1996 
notice will close February 18, 1997. 

HISTORY OF THE OZONE STANDARD 

The history of the ozone NAAQS is summarized in Table 2. Additional details are 
contained in the Staff Paper.* In the Staff Paper, EPA recommended that the existing 1- 
hour NAAQS of 0.12 ppm be replaced with an 8-hour average NAAQS within the range 
of 0.07 ppm to 0.09 ppm with one to five allowable exceedances per year averaged over a 
three year period. The range of stringency from the most stringent (0.07 ppm with 1 
allowable exceedance) to the least stringent (0.09 ppm with 5 allowable exceedances) is 
substantial. In the December 1996, notice, EPA proposed an 8-hour NAAQS of 0.08 
ppm. To be in attainment, the average of the third highest in each year for three years 
could not exceed 0.08 ppm. At this level, the new NAAQS is significantly more stringent 
than the present 1-hour NAAQS when the resulting number of nonattainment areas are 
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considered. With the present NAAQS, 68 Metropolitan Statistical Areas (MSAs) where 
ozone was monitored through September, 1996 did not meet the standard. This number 
would jump to 140 with the new 8-hr NAAQS of 0.08 ppm. However, this does not tell 
the entire story because many of the counties in between MSAs do not now have ozone 
monitors because they meet the present NAAQS. Some of these counties would become 
nonattainment with a more stringent NAAQS. 

As pointed out in the Criteria Document’ and the Staff Paper,’ the 1-hour daily maximum 
background ozone averages between 0.03 to 0.05 ppm. This is the average I -hour 
maximum ozone that could be expected during the summer in the continental U.S. in the 
absence of sources of anthropogenic precursor emissions in the U.S. In rural areas, which 
experience broader ozone peaks than urban areas because of the lack of ozone scavenger 
emissions, the maximum daily 8-hour background ozone concentration would be 
expected to be only slightly less than the 1-hour maximum background of 0.03 - 0.05 
ppm. Consequently, with an 8-hour NAAQSs being considered, background ozone 
becomes a more important consideration. 

OZONE HEALTH EFFECT STUDIES: RESULTS AND IMPLICATIONS 
The ozone review relied mainly on four broad types of health effect studies: animal 
studies, controlled human chamber studies, field studies of ambient exposures, and 
hospital admission studies. The main use of the animal studies was to gain insight on the 
mechanisms by which ozone produces biological responses and damage to the respiratory 
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system. In the controlled human exposure studies, individuals were typically exposed to 
ozone concentrations slightly above, at, or below the present NAAQS for a number of 
hours (~ 6 hours is the most common) while engaged in light to heavy exercise. Before, 
during and after the exposure the individual lung functions {such as FEV, which is the 
maximum volume of air that can be expired in one second) are monitored and any 
symptoms (cough, shortness of breath, chest pain, etc.) are noted. These studies have 
produced two important results. First, for one or two hour exposures, decrements in lung 
function tests and symptoms were noted in individuals not engaged in exercise only at 
concentrations greater than three times the present NAAQS. However, some exercising 
individuals experience decreased lung-function test performance and symptoms even at 
concentrations at or below the present NAAQS when exposed for multiple hours. This is 
one of the pieces of evidence that suggested a multiple hour (8-hours) NAAQS is a better 
measure of response than a 1 -hour standard. 

The field studies consisted of summer camp and adult exercise studies. In the summer 
camp studies, children, engaged in the normal physical activities that occur at summer 
camps, participated in lung function testing and the results were compared to the ambient 
ozone concentrations. In the adult exercise studies, lung function tests were administered 
to joggers before and after they ran outdoors and the test results were also compared to 
the ambient ozone concentrations. The results of both types of studies showed a small 
but statistically significant relationship between decreased performance on the lung 
function tests with increasing ozone at concentrations at and below the present NAAQS, 
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These results are consistent with the controlled chamber studies and reinforce the 
evidence that an g-hour NAAQS is a better measure of response than a 1-hour NAAQS. 
Furthermore, since the relationship between the lunf function test results and ozone 
appears to be linear, there may not be a threshold concentration below which biolopcal 

responses wilLnalotcur. 

The hospital admission studies examined the relationships between daily ozone 
concentrations and daily hospital admissions for respiratory causes. These studies have 
consistently shown an apparent linear relationship in various North American, locations 
between ozone and the admissions, and EPA has assumed that this relationship is cause 
and effect. The relationship has been shown to remain even when considering only 
concentrations below the present NAAQS. Thus, there is no evidence of a threshold 
concentration and this reinforces the conclusion fiom the field studies. 

CASAC’S INTERPRETATION AND RECOMMENDATIONS ON OZONE 
It was the consensus of the CASAC Panel that there only be one primaiy NAAQS, either 
an g-hour or a 1-hour NAAQS. Even though an g-hour time-fiame appeared to be a 
better measure of response, the Panel acknowledged that the same degree of public health 
protection could be achieved with either an g-hour or a 1-hour NAAQS at the appropriate 
level. It was also the consensus of the Panel that the form of the new standard be more 
robust than the presem one. The present standard is based on an extreme value statistic 
which is significantly dependent on stochastic processes such as extreme meteorological 
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conditions. The result is that areas which are near attainment will randomly flip in and 
out of compliance. A mote robust, concentration-based form will minimize the “flip- 
flops,” and provide some insulation from the impacts of extreme meteorological events. 

The Panel felt that the weight of the health effects evidence indicates that there is no 
threshold concentration for the onset of biological responses due to exposure to ozone 
above background concentrations. Based on information now available, it appears that 
ozone may elicit a continuum of biological responses down to background 
concentrations. It is critical to understand that a biological response does not necessarily 
imply an adverse health effect. Nevertheless, this means that the paradigm of selecting a 
standard at the lowest-observable-effects-level and then providing an “adequate margin of 
safety” is not possible. It further means that risk assessments must play a central role in 
identifying an appropriate level. 

To conduct the risk assessments, EPA had to identify the populations at risk and the 
physiological responses of concern, develop a model to estimate the exposure of this 
population to ozone, and develop a model to estimate the probability of an adverse 
physiological response to the exposure. EPA selected a small segment of the population, 
“outdoor children” and “outdoor workers,” particularly those with preexisting respiratory 
disease as the appropriate populations with the highest risks. The Panel concurred with 
the Agency that the models selected to estimate exposure and risk were appropriate 
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models. However, because of the myriad of assumptions that are made to estimate 
population exposure and risk, large uncertainties exist in the model estimates. 

The results of two of the risk analyses are presented in the Staff Paper* and are 
reproduced in Tables 3 and 4. It should be noted that the numbers in these Tables differ 
slightly from the numbers presented in the closure letter* which were based on EPA’s 
estimates that were in the August 1995 draft of the Staff Paper. The numbers in Tables 3 
and 4 are based on EPA’s latest estimates contained in the final June 1996 Staff Paper. 
The biggest change is in the total number of asthma hospital admissions in Table 4 which 
is 50% lower than those in the closure letter. The difference is that the closure letter used 
annual admissions, but the numbers in Table 4 are six-month (ozone season) numbers. 
By using a six-month basis for the total admissions, the percentage of annual admissions 
due to ozone exposure is inflated by a factor of two. 

The ranges from ten model runs of the risk estimates across nine cities for outdoor 
children are presented in Table 3. Because of the large number of stochastic variables 
used in the exposure model, the exposure estimates vary from run to run. However, the 
ranges presented in Tables 3 and 4 are not reflective of all of the imcertainties associated 
with the numerous assumptions that were made to develop the estimates. 

Based on the results presented in these and other similar tables presented in the Staff 
Paper and an acknowledgment that all the uncertainties caimot be quantified, the CASAC 
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Panel concluded that there is no “bright line" which distinguishes any of the proposed 
standards (either the level or the number of allowable exceedances) as being significantly 
more protective of public health (this includes the present standard). For example, the 
differences in the percent of outdoor children (Table 3) responding between the present 
standard (IHIEX at 0.12 ppm) and the most stringent proposal (gHlEX at 0.07 ppm) are 
small and their ranges overlap for all health endpoints. In Table 4, the estimates in row 1 
suggest considerable differences between the several options. However, when ozone- 
aggravated asthma admissions are compared to total asthma admissions (rows 5 and 6), 
the differences between the various options are small. 

The results in Table 4 also raise questions concerning the reasonableness of the 
assumption of a linear relationship between admissions and ozone concentrations with no 
threshold concentration. If New York City was just meeting the present NAAQS of 0.12 
ppm (IHlEX 0.12), Table 4 indicates that ozone would be responsible for 890 
admissions per year. However, of that 890, only 210 admissions would be due to ozone 
concentrations above the summer background concentration which is taken here to be 
0.04 ppm. The majority, 680, or 76.4% of the admissions are attributable to ozone 
exposttre when the ozone concentrations were less than or equal to the summertime 
background. 

Nevertheless, the CASAC Panel could see no “bright line” to use as a guide in selecting 
the numerical value of an NAAQS. However, some of the members did express personal 
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preferences for the level of the 8-hour NAAQS and they are given below. All the 
members recommended that there be multiple allowable exceedances. Two other 
members said that the selection of a level is strictly a policy decision since the risk 
assessment did not show that any of the NAAQSs considered were more protective of 
public health. The health effects experts were equally divided as well. Clearly, this is 
not an endorsement for a 0.08 ppm standard. 


K of Members Preference 

1 0 . 09 - 0.10 

3 0.09 

1 0 . 08 - 0.09 

3 0.08 

2 policy call 


PERSPECTIVE ON OZONE 

Let us examine the individual recommendations of the panel members. Of the fifteen 
panel members, ten expressed an opinion on the level of the primary NAAQS. Of the 
five members who did not express an opinion, four were plant biologists who were on the 
panel for their expertise regarding the secondary NAAQS issue and they were not 
expected to comment on the primary NAAQS. A fifth panelist, an atmospheric scientist, 
gave the panel guidance on atmospheric issues but chose not to participate in the health 
effects discussions. 
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Of the ten who voiced an opinion, all endotsed an S-hour standard and ail endorsed 
multiple exceedances. Three members recommended 0.08 ppm which is clearly more 
stringent than the present NAAQS. Three other members recommended 0.09 ppm and 
one member recommended a range of 0.09 to 0.10 ppm which, with multiple allowable 
exceedances, ranges from a NAAQS equal in stringency to the current NAAQS to a 
NAAQS less stringent to the current NAAQS. Two other members (including the author) 
said it is a policy decision because the science has not shown any of the alternatives that 
are being considered as being more protective of public health than any other. The last 
member supported a NAAQS in the “higher end, the middle to higher end.” 


THE PM REVIEW PROCESS 

The major steps in the PM NAAQS review process are illustrated in Table 5. EPA began 
drafting the PM Criteria Document’, in the middle of 1994 Recent Criteria Documents 
have become mammoth undertakings. The first PM Criteria Document,™ published in 
1969, sutrunarized the relevant science in 220 pages. The final version of the present 
Criteria Document is a three volume set containing over 2400 pages. 

The Staff Paper" (Staff Paper) contains the Agency’s recommendations for the range and 
form of the NAAQS along with justifications that are drawn from material contained in 
the Criteria Document. In the past, the CASAC review of a Criteria Document was 
completed before the Staff Paper was written so that the Staff Paper would reflect the 
science contained in the final Criteria Document (an exception to this was the recent 
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ozone review'). The reviews of both the Criteria Document and Staff Paper are iterative 
processes that usu^ly involve two to three revisions to both of the documents before 
CASAC reaches closure, and, in the past, the entire process took several years to 
complete. However, this review was on an accelerated schedule because of a court order 
resulting from a lawsuit filed by the American Lung Association (ALA). 

In February 1994, the ALA filed a suit to compel EPA to complete the PM review by 
December 1995, The U.S. District Court for the District of Arizona'^ subsequently 
ordered EPA to complete its review and propose any revision in the Federal Register by 
June 30, 1996 wifij final promulgation by January 31, 1997. In addition, the Court 
adopted EPA’s projection that the CASAC review of the Criteria Document should be 
completed by the end of August 1 995. Further, the Court ordered EPA to complete a first 
draft of the Staff Paper by June 1995 and gave CASAC three months to complete its 
review of the Staff Paper. In addition, the Court stated: “The Court excludes from its 
revised schedule, the EPA’s provisions for interim CASAC review of various Criteria 
Document and Staff Paper drafts, including participation by CASAC in the development 
of methodologies for assessment of exposure/risk analyses.” As you will see below, 
however, the review did deviate somewhat from this schedule. 

The CASAC Panel members met to discuss the draft of the Criteria Document on August 
3-4, 1995, but they could not come to closure. The panel felt that the Criteria Document 
required extensive revisions and recommended that it be given the on»rtunity to review 
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the revised draft. As a result, both EPA and the ALA petitioned the Court and were 
granted an extension allowing CASAC until January 5, 1996 to complete its review of the 
Criteria Document and Staff Paper. CASAC met again on December 14-15, 1995 to 
review the revised draft of the Criteria Document and the first draft of the Staff Paper. 
Again the Panel concluded that the Criteria Document did “not provide an adequate 
review of the available scientific data and relevant studies of PM,” and could not come to 
closure on either the Criteria Document or the Staff Paper.'* Again, both EPA and the 
ALA petitioned the Court and were granted an extension allowing CASAC until March 
15, 1996 to complete its review of the Criteria Document and June 15, 1996 to. complete 
it review of a revised Staff Paper. At a February 29, 1 996, the CASAC Panel succumbed 
to the pressures exerted by the accelerated schedule and reluctantly came to closure on 
the Criteria Document. I say reluctantly because in the closure letter'* it was stated that 
“a number of members have expressed concern that since we are closing on the Criteria 
Document before we will be able to see the revised version, we have no assurance that 
our comments will be incorporated.” Nevertheless, the Panel closed on the Criteria 
Document on Match 15, 1996. 

On May 16 and 17, the Panel met for the final time to review the revised Staff Paper, and 
came to closure'*. The details of this review and the CASAC recommendations will be 
discussed shortly. 
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HISTORY OF THE PM STANDARDS 

The history of the PM standards is summarized in Table 6. In 1971, EPA set annual 
average and 24-hour NAAQSs for total suspended particulates (TSP). Total suspended 
particulates consisted of any PM that was collected on the filter of a high volume sampler 
operating within certain EPA specifications. The upper size captured by the high volume 
sampler varied with wind speed and wind direction but was generally limited to PM with 
diameters less than 40 pm (the width of a human hair is about 70 pm). Between 1971 
and 1987, it was realized that the most important PM, from a health perspective, were 
those that deposited in the deep lung (tracheobronchial or pulmonary ) region of the of 
the respiratoiy system. Maximum PM penetration to the deep lung region occurs during 
oronasa! (combined nose/mouth breathing) or mouth breathing and deposition is 
restricted to those PM equal to or less than 10 pm in diameter. In nasal breathing, deep 
lung deposition is limited to particles less than or equal to about 1 pm in diameter. 
Consequently, in 1987, EPA replaced the TSP NAAQSs with 24-hour and annual PMk, 
NAAQSs where PMu refers to those particles that are equal to or less than 10 pm in 
diameter. Operationally PM|o is defined by the Federal Reference method and sampler. 
In terms of sampler collection efficiency, the 10 pm cut point represents the size of the 
particle that is collected with a 50% collection efficiency. 

The PM NAAQS is the only NAAQS that is not chemically specific although it is 
understood that the toxicity of individual particles ate not equal. Furthermore, it is 
understood that the potential for biological responses varies with {^icle size. As 
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mentioned above, for normal nasal breathing, the particle sizes of concern ate generally 
1 pm in diameter or less, while for oronasal breathing, particles equal to or less than 
10 pm in diameter are of concern. In addition, the sources of the fine particles (PM| o or 
PM2 .s) are generally different from the sources of the coarser particles (particles greater 
than or equal to 2.5 pm in diameter. For example particles less than 2.5 pm in diameter 
are formed primarily by combustion or secondary chemical reactions in the atmosphere 
whereas particles greater than or equal to 2.5 pm in diameter are formed primarily by 
mechanical processes (construction, demolition, unpaved roads, wind erosion, etc.) For 
these reasons, many have felt that fine and coarse particles should be treated as separate 
pollutants because different control strategies are required to address both size ranges. 
This logic and the health effects discussed below are what lead EPA staff to recommend 
the separate PM2 3 and PM|o NAAQSs listed in Table 6. 

The proposed PM2.S NAAQSs is considerably more stringent than the existing PMIO 
NAAQS. Based on 1993-95 PMio data, there are 41 U.S. counties with monitors not 
meeting either the annual or 24-hr PM^s NAAQSs. Under the new PM2,5 NAAQSs 
proposals, it is estimated that the nonattainment counties would be about 170. However, 
there are two caveats. First, very few places have PM2 5 monitors. Consequently PM2,3 
data are estimated. The PM2.3 concentrations were estimated for all counties with PM|o 
samplers by multiplying the relatively abundant PMig data by ratios derived from a much 
more limited PM2 s/PM|o data base. Second, these estimates only include counties with 
PMio monitors. It is likely, that there will be significant numbers of counties currently 
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without monitors that will eventually be found to be out of attainment. As a 
consequence, the actual number of PM nonattainment areas will be substantially higher 
than EPA’s estimates. 

PM HEALTH EFFECT STUDIES: RESULTS AND IMPLICATIONS 
Although individual PM health effect studies have focused on a variety of endpoints, for 
obvious reasons the epidemiology studies that focused on human mortality were the 
primary focus of this review. Consequently, we will only discuss these studies. 

There were two types of PM-mortality studies cited by EPA. The first were the short- 
term, acute mortality studies which compared the daily PM and mortality lime series in a 
dozen or so locations around the US. After filtering out or accounting for the effects of 
such things as seasonality, day of the week, meteorology, etc. on mortality, the remaining 
statistical relationship between daily PM- and daily mortality was quantified. Although 
this relationship varied from location to location, the average value was a 4% increase in 
daily deaths for a 50 pg/m’ increase in PM|o concentrations. 

The second type of epidemiological study is the long-term prospective cohort studies 
where the health status of certain groups (cohorts) of individuals is followed for a number 
of years in various locations around the country. In these studies, the annual mortality 
rate in a given location is related to the annual average PMk, or PM 2.5 concentrations after 
the mortality rates have been adjusted for smoking and some other potential confounding 
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variables. Of the three studies reported in the literature, two show a positive relationship 
between annual mortality and PM and attribute two to three times the number of deaths to 
PM as the short-term acute effect studies. The third study shows no PM-mortality 
relationship but EPA dismissed this study for a number of reasons including its lower 
statistical power (smaller sample size). EPA uses higher mortality estimates from the two 
studies to conclude that there are premature deaths due to chronic exposure to PM in 
addition to the deaths due to acute exposures identified in the time-series studies. 

In addition, EPA also concluded that the mortality was due to PM2.S rather than the coarse 
fraction of the PMio. As will be discussed below, the evidence for this conclusion was 
ambiguous. 

CASAC’S INTERPRETATION AND RECOMMENDATIONS ON PM 
Table 7 summarizes the Panel members' recommendations concerning the forms and 
levels of the primary standards. Although some Panel members preferred to have a direct 
measurement of coarse mode PM (PMio.2.5) rather than using PMn, as a surrogate for it, 
there was a consensus that retaining an armual PMjp NAAQS at the current level is 
reasonable at this time. A majority of the members recommended keeping the present 
24 -hour PM,g NAAQS, although those corrunenting on the form of the standard strongly 
recommended that the form be changed to one that is more robust than the current 
standard to provide some insulation from the impacts of extreme meteorological events. 
Because of the acceptance that PMio.2.5 and PM2.5 are different pollutants, there was also 
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a consensus that a new PMjs NAAQS be established, with nineteen Panel members 
endorsing the concept of a 24-hour and/or an aimual PMj 5 NAAQS. The remaining two 
Panel members did not think any PMj j NAAQS was justified. However, as indicated in 
Table 7, there was no consensus on the level, averaging time, or form of a PM 2 .S 
NAAQS. At first examination of Table 7, the diversity of opinion is obvious and appears 
to defy further characterization. However, the opinions can be classified into several 
broad categories. Four Panel members supported specific ranges or levels within or 
toward the lower end of EPA staffs recommended ranges. Seven Panel members 
supported specific ranges or levels near, at, or above the upper end of staffs 
recommended ranges. Two members did not think a PM 2.5 NAAQS was warranted at all. 
The remaining eight other Panel members endorsed the concept of a PM 2 5 NAAQS, but 
declined to select a specific range or level. Consequently, only a minority of the Panel 
members supported a range that includes the present EPA proposals. 

I would like to emphasize that CASAC did no! endorse EPA’s recommended ranges. 
Pertaining to the 24-hour PM 2,5 NAAQS, only five members recommended a range that 
was within EPA’s recommended range. Four members recommended greater than or 
equal to the top of EPA’s range. Four members did not recommend a 24-bour NAAQS. 
The remaining eight members merely endorsed the concept of a 24-hour PM 2 s NAAQS, 
but declined to select a value or range (see footnote 2 in Table 7). Also note from Table 7 
that the diversity of opinion was exhibited by the health experts as well as the non-health 
experts. Clearly, this was not an endorsement of EPA’s recommended range. 
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For the annual standard, four members favored a range or value that was within EPA’s 
recommended range. Three members favored a higher range and eight did not think an 
annual PM^s NAAQS was needed. The remaining six members merely endorsed the 
concept of an annual standard but declined to select a value or range. Again, note from 
Table 7 that the diversity of opinion was exhibited by the health experts as well as the 
non-health experts. Clearly, this also was not an endorsement of EPA’s recommended 
range. 

However, most of the members who declined to recommend a range had caveats which 
appear as footnotes in Table 7 . The caveats include: “recommends a more robust 24 -hr. 
form,” “concerned upper range is too low based on national PM2 5/PM10 ratio,” “leans 
towards high end of EPA’s proposed range,” “yes, but decision not based on 
epidemiological studies,” “low end of EPA’s proposed range is inappropriate; desires 
levels selected to include areas for which there is broad public and technical agreement 
that they have PM2 j pollution problems,” “only if EPA has confidence that reducing 
PM2,5 will indeed reduce the components of particles responsible for their adverse 
effects,” and “concerned lower end of range is too close to background.” 

The diversity of opinion expressed by the Panel membeis reflected the many unanswered 
questions and large uncertainties associated vrith establishing causality of the association 
between PM2,5 and mortality. Most Panel members were influenced, to varying degrees 
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by these unanswered questions and uncertainties. The concerns include but are not 
limited to: 1 ) the influence of confounding variables, 2 ) measurement errors, 3 ) the 
existence of possible alternative explanations, 4 ) the lack of an understanding of 
toxicological mechanisms, S) the fraction of the daily mortality that is advanced by a few 
days because of pollution, 6) exposure misclassiiication, 7 ) the shape of the dose- 
response function, and 8) the use of different models in all the studies. Let me expand on 
these issues. 

The first three concerns are related because they pertain to how certain we are that we 
have identified the correct causative agent. As mentioned earlier, PM|g and PM^.j are not 
single chemical entities. They are composed of four or five major constituents and 
hundreds of trace constituents. Some have suggested that the causative agent could be 
some constituent of the PM rather than the total PM or total PMj 5 which would require a 
control strategy targeted at the causative constituent rather than at PMgo or PM2 5 in 
general. Also because many of the PM constituents are highly correlated (also with some 
of the gaseous pollutants as well), the regression methodologies used to determine 
association, tend to select those variable with the smallest measurement error. For 
example, PM2 $ and PM|o are measured much more precisely than the coarse fraction of 
the PM|o (PM|(|.2 .s). Consequently, the slightly higher relative risk calculated from the 
statistical models for PM2,3 (versus PM|o,2,5) is not proof that PM10.2.S is not the causative 
agent. Finally, several studies including some of the recent reanalyses of original studies 
have included gaseous criteria pollutants in their model and discovered that in many cases 
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ozone, sulfur dioxide or carbon monoxide can be as important, and in some cases, more 
important that PM in describing the mortality. When the data bases are segregated by 
season, even more confusing results occur as different pollutants are identified for each 
season as being the apparent causative agent This has led some to conclude that it is 
overall air pollution that is causing the excess mortality and that PM is just a surrogate 
measure. If that is the case, it does rwt necessarily follow that reducing the 
concentrations of a surrogate will result in reduced mortality. 

The fourth issue of concern has caused several of the Panel members, including one of 
the chest physicians to state that there is no biologically plausible mechanism that could 
explain the apparent relationship between acute mortality and PM at concentrations that 
are a fraction of the present PM|o NAAQSs. This has lead some to postulate that the 
acute mortality is actually a “harvesting" effect. That is, individuals who are terminally 
ill die somewhat prematurely due to the additional stress caused by PM or overall air 
pollution. While this may explain some or most of the acute deaths, it can not explain the 
apparent long-term, chronic deaths attributed to annual PM concentrations in the 
prospective cohort studies. These prospective cohort studies suggest that the acute 
mortality only accounts for about a third to a half of the total deaths attributed to PM. 
However, all or most of this discrepatrcy vanishes when additional potentially 
confounding variables are included in the cohort studies and historical or cumulative 
rather than cotrcutrent air pollution exposures are considered. 
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The exposure misclassification concern revolves around the validity of the assumption 
made in all of the acute studies that daily ambient PM data collected from a centrally 
located air monitoring site is representative of personal exposure to PM. Results from 
studies which examined this assumption are ambiguous. The shape of the dose-response 
function is also a concern. Because of measurement errors, the present statistical 
methodologies are incapable of detecting the existence of a possible threshold 
concentration below which acute mortality would not occur. Finally, there is some 
concern because the statistical models used in the various geographical areas are 
different. At different sites, different combinations of variables, averaging times, 
methods for accounting for seasonality and meteorology, and lag times have been used to 
produce the reported PM-mortality relationships. 

The lack of consensus on many of these issues can be partially attributed to the 
accelerated review schedule. The deadlines did not allow adequate time to analyze, 
integrate, interpret, and debate the available data on this very complex issue. Nor did the 
court-ordered schedule recognize that achieving the goal of a scientifically defensible 
NAAQS for PM may require iterative steps to be taken in which new data are acquired to 
fill obvious and critical voids in our knowledge. The previous PM NAAQS review took 
eight years to complete. 

The Panel was unanimous, however, in its desire to avoid a similar situation when the 
next PM NAAQS review cycle is under way by a future CASAC Panel. CASAC 
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strongly recommended that EPA immediately implement a targeted research program to 
address these unanswered questions and uncertainties. It is also essential that long-term 
PM 2 ,s measurements ate obtained. CAS AC volunteered to assist EPA in the development 
of a comprehensive research plan that will address the questions which need answers 
before the next PM review cycle is completed. 


PERSPECTIVE 

Since PM|o measurements became widespread in 1988, significant and continuous 
declines in ambient PMio concentrations have been observed throughout the U.S. 
Nationwide PM|o concentrations have declined 22% from 1988 to 1995.” The reason for 
this decline is because of the implementation of existing control programs required by the 
1990 Clean Air Act Amendments that target PM 2 5 precursors (VOCs, NO„ and SO 2 ), 
diesel PM emissions and other primary emission sources. This trend will continue for the 
foreseeable future as additional measures required by the Amendments are phased in. 
Consequently, there is time to conduct the research recommended by CASAC which 
targets the concerns discussed above. Then appropriate PM 25 NAAQSs could be 
established. 
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Table 1: Steps in the NAAQS review process. 
Completion dates are for the ozone review 



Steps in a NAAQS Review 

Completion Date 

1 

CASAC review of the Criteria Document 

June 1994 to September 
1995 

2 

CASAC closure on Criteria Document 

November 2?, 1995 

■ 

CASAC review of Staff Paper 

February 1995 to 
September, 1995 

4 

CASAC closure on Staff Paper 

November 30, 1995 

B 

EPA publishes proposed NAAQS in Federal Register 

December 13, 1996 

A. 

EPA promulgates final NAAQS in Federal Register 

July 19, 1997 


Table 2: Historical Overview of Ozone NAAQS 


Year 

Primary NAAQS 

Secondary NAAQS 

1971 

1 -hr. @ 0.08 ppm 


1977 

1-hr. @ 0.12 ppm 

3 ex in 3 years 


1993 

reaffirmed 1977 NAAQS 

reaffirmed 1977 NAAQS 

1996 (recommended in 
Staff Paper) 

8-hr. @ 0.07-0.09 ppm 

1 to 5 ex per year 
averaged over 3 years 

3 month 

SUM06 

25-36 ppm-hours* 

December 13, 1996 
proposal 

8-hr' @ 0.08 

ave of 3rd highest in 3 yrs 

either equal to primary 
or 

3-mo SUM06 @ 25 ppm- 
hours 


3 exceedances allowed within 3 consecutive years 
1 to 5 exceedcinces allowed within a year averaged over a 3-year period 
* see Criteria Document’ for an explanation . 
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Table 5: Steps in the NAAQS review process. 
Completion dates are for the PM review 


r 

Steps in a NAAQS Review 

Completion Date 

D 

CASAC review of the Criteria Document 

June 1995 to March 1996 

2 

CASAC closure on Criteria Document 

March 15, 1996 

3 

CASAC review of Staff Paper 

November 1995 to June 
1996 

4 

CASAC closure on Staff Paper 

June 13, 1996 

5 

EPA publishes proposed NAAQS in Federal Register 

December 13, 1996 

6 

EPA promulgates final NAAQS in Federal Register 

July 19, 1997 


Table 6: Historical Overview of PM NAAQSs 


YEAR 

MEASURE 

24-HR 

ANNUAL 



(pg/m^) 

(pg/m’) 

1971 

total suspended particulates (TSP) 

260 

75 

1987 

PMia (particulates with diameters ^ 10 pm) 

150 

50 

1996 

EPA Staff recommendation: 

■1 

■1 


PMi.5 




PM„ 

1 


12/96 

Federal Register Notice 




PM2J 

50 

15 


PM.o 

150 

50 
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T«b!e 7: Summary of CASAC Panel Members RecommendaWons 
(all units ng/m’) 



EPA Staff Recommendation 


December, 1996 Proposal 


Discipline of Panel 
Member 


Health Effects Expert 


Atmospheric Scientist 


Biologist 


Chest Physician 


Atmosphenc Scientist 


Atmospheric Scientist 


Atmospheric Scientist 


Atmospheric Scientist 


Atmosphenc Scientist 


Toxicologist 


Atmospheric Scientist 


Statistics Expert 


Chest Physician 


Epidemiologist 


Biologist 






Toxicologist 


Toxicologist 


not present at meeting; leeommcndaiions based \> 7 ittefi comments 
^ declined to select a value or range 
’recommends a more robust 24-hf. form 



1 150 1 

50 


50 


50 

mssmmsm 

1 IM J 


|gM| 

50 


yes** 

150 

50 

150 

50 


^petfers a PM lo.^ j standard rather than a PM,e standard 

* concerned upper range Is too low based on national PMj j/PMn, ratio 
^ leans towards high end of EPA’s proposed range 

’ desires equivalent stringency as present PM,(| standards 

* if EPA decides a PMj 5 KAAQS is required, the 24-hr. and annual standards rfiould be 75 and 

25 Mg/m’, respectively with a robust form 
ves, but decision not based on epidemiological studies 

’^low end of EPA’s proposed range is inappropriate; desires levels selected to include areas for which 
there is broad public and technical t^reement that they have PMj j pollution problems 
’ ‘ only if EPA has confid«tce that reducing PMj 5 will indeed reduce the components of particles responsible for 
their adverse effects 


” concerned lower end of range is too close to background 

’’ the annual standard may be sufllcient; 24>hour level recommended if 24*hour NAAQS is retained 
the chair’s recommendation 
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Mr. McIntosh. In contrast to the experts’ warning that the pro- 
posed rules provide no henefit, there is strong reason to conclude 
that they will he harmful to effects to clean the air and the efforts 
to protect Americans’ health. The end result will he the loss of hun- 
dreds of thousands of johs and the degradation of human health — 
the exact opposite of EPA’s stated objective. 

What are these alternatives to the illegal rulemaking? There are 
clearly better investments that can be made to promote public 
health. Eight billion dollars could save 3 to 4 times as many 
women from breast cancer by paying for mammograms. And in- 
deed, what we’re seeing is that communities who are making 
progress today under the current standards will not know what 
they need to do to comply with the new standards. I’m deeply con- 
cerned that the proposed standards would work against the consid- 
erable progress that has been made to date, because of either the 
uncertainty that’s created or because of years of litigation that may 
result in an invalidation of these procedurally flawed rules. 

Frankly, hundreds of new communities will be thrown out of 
compliance with the Clean Air Act. According to EPA, there are 
600 additional counties that will be in non-attainment, and many 
others that may be because of the lack of monitoring data. That 
would more than triple the number of areas where State and local 
officials will have to impose very onerous new control measures, 
even though there is no proof that the new standards can ever be 
met. 

The greatest burdens will fall on small businesses and commu- 
nities that may be forced to require such measures as mandated 
car pooling and centralized emission inspections for family cars. 
And the rules may force new restrictions on the use of boats, lawn 
mowers, fireplaces, and even outdoor barbecues. New road con- 
struction projects may be delayed in these counties or halted alto- 
gether. Farming practices may be restricted. And urban sprawl 
would indeed increase. 

Well, let’s look at some of these alternatives with what we could 
do with money that would be spent on this rulemaking. As I men- 
tioned earlier, $8 billion could save 3 to 4 times as many women 
from breast cancer by paying for mammograms. Or we could pay 
for asthma research and the asthma medicine for all of the Na- 
tion’s asthma sufferers, not just a fraction of one kind of asthma 
patients that EPA says may be helped by these ineffective rules. 

Our goal is to ensure that the process is not only lawful, but that 
it provides the best and most effective protection for public health 
and the environment. Let me explain what I mean by using the fol- 
lowing hypothetical. Suppose your child were to become seriously 
ill, wouldn’t you, as a parent, want the best possible understanding 
of the cause before your child undergoes surgery or treatment? You 
would want your doctor to perform all of the necessary tests for a 
sound diagnosis to determine the least intrusive procedure for cur- 
ing your child. 

Before agreeing to surgery or radical treatment, you’d want to 
explore all other medical options and consider the risks and poten- 
tial side effects of each one of them. We all know that the careless 
prescription of medicines without screening for allergies and drug 
interactions can indeed harm or even kill a patient instead of cur- 
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ing them. The care of our nation’s public health requires nothing 
less then the same type of care needed to take care of our children. 

In sum, America cannot breathe easily until EPA has fully com- 
plied with the law. Only then can EPA determine how our scarce 
resources can be put to the greatest social good. EPA’s proposed 
standards for particulate matter and ozone represent an irrespon- 
sible and, frankly, potentially illegal rush to judgment, which may 
undermine our Nation’s efforts to clean the air. As Mayor Daley 
has stated, standards do not improve public health, clean air does. 

Thank you very much. Mr. Sanders, do you have an opening 
statement? 

Mr. Sanders. I do. And thank you very much, Mr. Chairman. 
Let me just begin by thanking you for holding this important hear- 
ing and also for making accommodations for Dr. Munzer to be on 
the first panel. As you know, this is, in fact, a controversial hear- 
ing, although not a partisan one. And I end up disagreeing with 
many of the assertions that you just made. But we’ll discuss those 
later. 

I, for one, am, in fact, very pleased that the EPA has proposed 
stricter standards for ozone and fine particulates. Too many Ameri- 
cans, many of them young children in Vermont and, more impor- 
tantly, in urban areas throughout this country, are suffering from 
asthma and other respiratory conditions caused or exacerbated by 
these pollutants. In fact, studies have shown that ozone levels typi- 
cally below the current standard were linked to 29 percent of all 
respiratory hospital admissions. 

Ozone at levels below the current standard are causing asthma 
attacks and exacerbating allergies. Ozone at levels below the cur- 
rent standard are linked to measurable declines in lung function in 
children. Ozone at levels below the current standards cause inflam- 
mation of the upper airways of normal, healthy children. Healthy, 
exercising adults exposed to ozone at or below the current Federal 
standard experience 5 to 15 percent decrease in lung function. And 
sensitive individuals suffered a debilitating 40 to 50 percent loss. 
Non-smoking men and women living in areas with relatively high 
levels of ozone and other air pollutants had approximately one-half 
to three-quarters the lung function damage of a one-pack-a-day 
smoker. 

That is serious business. Similarly, studies of particulate matter 
show particulate air pollution is linked to hospital admissions for 
pneumonia, chronic obstructive pulmonary disease, heart attacks, 
angina and heart failure. In a study of 1,850 school children, when 
particulate pollution was increased, all children suffered symptoms, 
even when the pollution was substantially below the current na- 
tional danger standard. 

The average life span shortening resulting from exposure to par- 
ticulates is in the order of 2 years. This is strong evidence that the 
time to act is now. Environmental degradation is becoming increas- 
ingly linked with health problems, like asthma, which are on the 
rise. When we know there is a link with a particular pollutant, we 
should use this knowledge to establish sound public policy. We 
have the chance here to prevent an estimated 15,000 deaths. 

We can give our children the chance to play outside on sunny 
days with fewer asthma attacks. And I think we should seize this 
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opportunity. We have the obligation to protect the interests of the 
health of the American people, and especially our children. 

I have read that some critics feel that we need to do more re- 
search before setting these standards. More research is always a 
good idea. But it looks like we have enough at this time to set the 
proposed standards. 

The Clean Air Scientific Advisory Committee, otherwise known 
as CASAC, an independent review panel representing different 
parts of the scientific community, has reviewed thousands of stud- 
ies over a 3-year period and overwhelmingly supports the stand- 
ards proposed by the EPA. And I have no reason to believe anyone 
is concerned that the studies relied on were faulty. Let me quote 
from the closure letter from that panel: 

“It was the consensus of the panel members that the criteria doc- 
ument provides an adequate review of the available scientific data 
and relevant studies of ozone. The document is quite comprehen- 
sive and will provide an adequate scientific basis for regulatory de- 
cisions on ozone based on available information.” Further quote, “It 
was the consensus of the panel that the ranges of concentrations 
and allowable exceedances proposed by the agency were appro- 
priate.” 

Similarly, on particulate matter, the CASAC panel wrote, “With 
the incorporation of our suggested changes, the revised criteria doc- 
ument will be very comprehensive and will provide an adequate 
scientific basis for regulatory decisions on particulate matter.” And 
I quote again, “There were also concerns that a new PM2.5 NAAQS 
be established, with 19 panel members endorsing the concept of a 
24-hour and/or an annual PM2.5 NAAQS.” 

Now, others may have different opinions, especially special inter- 
ests, who may have to clean up their act. However, under the 
Clean Air Act, the EPA must set the standard based on the best 
scientific evidence available. And that is what it has done. And Mr. 
Chairman, I think that is an appropriate action. 

I represent the State of Vermont. So let me take a moment to 
address some regional issues. The problem with air pollution is 
that it just doesn’t stay in one place. It is not just a California 
issue or a Vermont issue. And in the case of ozone and fine particu- 
lates, Vermont, the Northeast, and our neighbor to the north, Can- 
ada, are breathing the second-hand smoke of the coal-burning 
power plants in the Midwest. In fact, there is one plant in Ohio 
that emits more NOx, a precursor to ozone, than all of the utility 
plants in New Jersey and five times the annual emission of the 
District of Columbia. And those NOx ride on westerly winds to the 
Northeast. And we in the Northeast breathe that pollution and 
have trouble attaining the current standards. 

It is about time this issue was addressed. And these standards 
will improve air quality in both places — in the Midwest and the 
Northeast. Furthermore, as pointed out by the director of the air 
pollution control division of Vermont’s Agency of Natural Re- 
sources, “These upwind reductions from large, fully controlled coal- 
fired power plants would be very cost-efficient on a per-ton basis 
and would reduce the burden of more costly per ton controls on 
Vermont sources.” 
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Mr. Chairman, thank you again for holding this important hear- 
ing and thank you for working with the minority to ensure that 
witnesses with differing points of view could testify and present a 
full and fair picture of the issues. I look forward to working to- 
gether with you on future hearings on the clean air standards and 
other issues. 

Mr. CONDIT. Mr. Chairman? 

Mr. McIntosh. Yes. 

Mr. CoNDiT. Mr. Chairman, can you yield some time to me so I 
can make a quick statement? 

Mr. McIntosh. I would be happy to. Mr. Condit, I also didn’t re- 
alize that our vice chairman, Mr. Sununu, had one. Could I hear 
from him, and then we’ll go back to you? Mr. Waxman, do you have 
an opening statement as well? 

Mr. Condit. Well, I think we’ll have time for both of those. 

Mr. McIntosh. Mr. Sununu. 

Mr. Sununu. Thank you, Mr. Chairman. And Mr. Condit, I will 
try to be brief. I’d like to thank all of you who are taking the time 
today to offer your testimony and share your thoughts with this 
subcommittee. In particular, I want to welcome my friend. Senator 
Rick Russman, who will appear in our next panel. And he con- 
tinues to do an excellent job representing the 19th Senate District 
in my home State of New Hampshire. 

I’m proud to note that New Hampshire possesses a strong history 
of support for high standards in environmental protection and re- 
source management. Through the implementation of practices 
based on sound science and common sense, and through inclusive 
planning such as that which we used to develop our 10-year forest 
plan. New Hampshire has actively protected the value of our nat- 
ural heritage and maintained an extremely high quality of life. On 
a national scale, the United States has been successful, as well, 
reaping the benefits of the Clean Air Act as States, cities and 
towns continue to improve the quality of the air we breathe. 

Still, however, concerns remain. In the Northeast, for example, 
as was mentioned by Congressman Sanders, we continue to deal 
with the issue of pollution transport. To that end. I’m hopeful that 
the work of the regional ozone transport assessment group will 
help us move toward a long-term solution to this serious problem. 
But the issue before us today is not whether we share the goal of 
protecting public health. 

Clearly, we all do share that goal. Our objective is to ensure that 
the process we use to establish such regulatory guidelines utilize 
the best available science to determine the most appropriate stand- 
ards and implement them at the lowest cost to society. And equally 
important, we must ensure that this process reflects the true intent 
of laws such as the Clean Air Act signed by President Bush and 
the Small Business Regulatory Enforcement Fairness Act passed 
during this last session of Congress. 

And the specific case of the EPA’s proposed particulate stand- 
ards — I would hope that these hearings address the question of 
whether adequate scientific evidence exists to support the restric- 
tions being proposed. Given that the Clean Air Scientific Advisory 
Committee in its final report noted, “There was no consensus on 
the level, average time, or form of a particulate standard,” it’s clear 
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that some significant questions do exist. Moreover, the President, 
recognizing the lack of hard and firm data, has himself called for 
greater spending on research and monitoring activity. 

Clearly, our focus should be on the need for accurate monitoring 
in order to fairly assess the potential costs and benefits of any new 
rule. With regard to the ozone standards, I hope we can begin to 
get a clear picture of the actual anticipated benefits in real terms 
rather than just in broad, sweeping statements. These hearings are 
an important step toward understanding whether we’re properly 
addressing the very concerns raised throughout the regulatory re- 
view process. 

It’s encouraging that Administrator Browner has reacted appro- 
priately to concerns that have been raised by extending and delay- 
ing the review and comment period. I look forward to the testimony 
today and hope that it will shed some light on the process and 
science that EPA has used to develop these standards. Our respon- 
sibility is to look at them in a fair and critical light to ensure that 
they’ll provide us with real and measurable benefits to all of our 
citizens without imposing an undue or unreasonable burden. 

Thank you, Mr. Chairman. 

[The prepared statement of Hon. John E. Sununu follows:] 
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Testimony of Congressman John E. Sununu 
Subcommittee on National Economic Growth, Natural Resources, 
and Regulatory Affairs 
April 16, 1997 

Thank you Mr. Chairman. I would also like to thank those who are taking 
the time today to offer their testimony and share their thoughts with this 
subcommittee. In particular, I want to welcome my friend, Senator Rick 
Russman, who continues to do an excellent job representing the 19th 
Senate district in the State of New Hampshire. 

I am proud to note that New Hampshire possesses a strong history of 
support for high standards of environmental protection and resource 
management. Through the implementation of practices based on sound 
science and common sense, and through inclusive planning methods such 
as those used to develop our state’s 10 year forest plan, New Hampshire 
has actively protected the value of our natural heritage, and maintained a 
high quality of life. 
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On a national scale, the United States has been successful reaping the 
benefits of the Clean Air Act as states, cities and towns improve the 
quality of the air we breathe. Still, however, concerns remain. In the 
Northeast, for example, we continue to deal with the issue of pollution 
transport. To that end, I am hopeful that the work of the regional Ozone 
Transport Assessment Group will help us move toward a long term 
solution to this problem. 

But the issue before us today, is not whether or not we share the goal of 
protecting public health. Clearly, we do. 

Our objective is to ensure that the process used to establish such 
guidelines utilizes the best available science to determine that the most 
appropriate standards are implemented at the lowest cost to society. 

And equally important, we must ensure that this process reflects the true 
intent of laws such as the Clean Air Act signed by President Bush, and 
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the Small Business Regulatory Enforcement Fairness Act passed during 
the last Congress. 

In the specific case of the EPA’s proposed particulate standards, I would 
hope that these hearings address the question of whether adequate 
scientific evidence exists to support the restrictions being proposed. 
Given that the Clean Air Scientific Advisory Committee in its first report 
noted “there was no consensus on the level, averaging time, or form of a 
(particulate standard)” it is clear that significant questions still exist 
Moreover, the President, recognizing the lack of hard and firm data has 
called for greater spending on such research. Clearly our focus should be 
on the need for accurate monitoring activity to fairly assess the potential 
costs and benefits of new rules. With regard to the ozone standards I 
hope we begin to get a clear picture of the actual anticipated benefits. 

These hearings are an important step toward understanding whether we 
are properly addressing the very concerns raised throughout this review 
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process. It is encouraging that Administrator Browner has reacted 
appropriately to these concerns by extending the review and comment 
period. 

I look forward to the testimony today to shed some light on the process 
and science the EPA has used to develop these standards. Our 
responsibility is to look at them in a fair and critical light to ensure that 
they will result in a real and measurable benefit to our citizens without 
imposing and unreasonable burden. Thank you Mr. Chairman. 
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Mr. McIntosh. Thank you, Mr. Sununu. Mr. Condit, by the way, 
let me thank you for helping to arrange for one of our witnesses 
to come. And Mr. Sanders, thank you and your staff for the co- 
operation they’ve given us in preparing for the hearing. 

Mr. Condit. Thank you, Mr. Chairman. What I would like to do 
is submit a statement for the record. And the reason I’m taking 
some time here is I do want to make an introduction of the witness 
that has come from my district and is a constituent of mine. Be- 
cause we’ve got a couple other hearings going on. I’m going to have 
to step out just for a few minutes. But I’d like to take the oppor- 
tunity to introduce Mike Wade, from my district. Mike is an al- 
mond farmer from Atwater, CA, where he farms about 70 acres of 
almonds. He is also the executive director of the Merced County 
Farm Bureau. And in that capacity, Mike has worked for many 
years with other interests in the San Joaquin Valley on research 
regarding PMIO standards. 

Mike has become an expert on that issue. Today I look forward 
to his testimony and I appreciate very much the fact that he’s come 
all the way from California to be with us. And I appreciate you al- 
lowing him to be here today, Mr. Chairman. 

So, with that, I have a statement to submit. I’m going to excuse 
myself for a few minutes and I’ll be back. 

Thank you, Mr. Chairman. 

[The prepared statement of Hon. Gary A. Condit follows:] 
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STATEMENT BY 

CONGRESSMAN GARY A. CONDIT 

SUBCOMMITTE ON NATIONAL ECONOMIC GROWTH, 
NATURAL RESOURCES, & REGULATORY AFFAIRS 

EPA’S PARTICULAR MATTER & OZONE RULEMAKING: 

Is EPA Above the Law? 

April 16, 1997 

Thank you for holding this important hearing, Mr. Chairman. 

I am a strong advocate of doing everything we can to obtain clean air 
standards in order to enhance public health, environmental quality and 
economic growth. These standards, however, must be based upon sound 
science and concrete cost-benefit analysis if we are to justify their 
implementation costs. It appears that this has not been the case when the 
Administration developed the new NAAQS standards for ozone and PM 
which could result in far-reaching impact on both the public and private 
sector. 

First, as an author of the Unfunded Mandates Reform Act, I am very 
concerned about the impact these new standards will have upon already 
overburdened state and local governments. During today’s hearing we wiU 
hear from a panel of state and local officials to the extent of this impact 
could have. Second, according the EPA’s own figures, it will cost private 
industry $6 billion doUars to comply with the ozone standard and $2.5 billion 
to comply with the PM standard for public health benefits that the EPA’s 
own scientific review panel are uncertain about. Third, EPA has also 
decided not to considered cost-benefit analysis until the implementation 
phase. I am concerned that without consideration of the cost of 
implementation, and lack of current technologies available to attain the 
proposed standard, the new standards may be determined to be 
unattainable. 

When you put these uncertainties together, there are many questions that 
Congress, the general public, the business community, and state and local 
government must ask to fully understand and realize what the 
Administration is doing. 
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Finaly, let me take this time to introduce a coiBlitwent of mine on the first 
panel, Mike Wade. Mike is an fanner frim Atwater, CaMfornia where he 
farms about 7® »res of almonds. In Ws other Mfe, Mike is the Executive 
Director of the Merced County Farm Bureau. Under this capac%, Mike 
iw worked for a mimber of years with other interwt in the Saa Jiwquin 
¥alley on rMcarch regarding PMIO standards. I took forward to Mike’s 
tKtimony sk with the other individuals who wil t«tify before us trfay. 

Thank you again for the time Mr. Chairman. 
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Mr. McIntosh. Thank you, Mr. Condit. We’ll put the full state- 
ment in the record. Mr. Waxman, did you 

Mr. Waxman. Mr. Chairman, I want to thank you for holding 
this hearing. And I also want to thank you for including some of 
our suggested witnesses in the hearing so that we could have a bal- 
anced presentation on all the different perspectives. The Clean Air 
Act has been a great success. It is responsible for remarkable 
progress in cleaning up the air in the last 25 years. Major air pol- 
lutants have decreased nationally by 30 percent. But at the same 
time, our domestic product nearly doubled and our population in- 
creased by 28 percent. 

Incredibly, the Clean Air Act has achieved all this at a cost far 
lower than anyone had predicted. In 1990, for example, industry 
predicted the law would cost about $91 billion a year. In fact, that 
actual cost of the act is only 25 percent of industry’s projections. 

Despite the repeated errors in these type of economic projections, 
there are some who would like the Clean Air Act to set standards 
based on costs. And I believe this hearing will highlight the dan- 
gers of such a scheme. The EPA has prepared a regulatory impact 
statement, or what’s called an RIA, which analyses the costs and 
benefits of revising the ozone and particulate matter proposals. 
This analysis is the state-of-the-art. It was developed over a period 
of 2 years, and it’s one of the best RIAs ever produced by any agen- 
cy. Despite the efforts put into this RIA, it has shortcomings. There 
are some who would argue that the costs are underestimated. Oth- 
ers would say that they’re overestimated. On the other hand, the 
EPA admits that many benefits are simply not quantified. Estimat- 
ing benefits and costs is an imprecise and easily manipulated task. 
If we were to set air quality standards based on these cost projec- 
tions, standards would be no better than arbitrary, and we could 
no longer expect them to protect the public’s health. Arguing over 
costs and benefits would throw our clean air efforts into gridlock. 

Fortunately, we don’t have to face that problem. We have a ra- 
tional approach in this law, which has made the Clean Air Act so 
effective. Air quality standards are health-based. They are set at 
a level which protects the public health. However, recent studies 
inform us that the existing standards need to be modernized, be- 
cause they are not adequately protecting the public health. Many 
studies indicate that tens of thousands of people are dying and 
hundreds of thousands more are suffering from illnesses caused by 
commonly found levels of air pollution that are currently mis- la- 
beled as safe. 

We need the EPA to set a health-based standard that is going 
to protect the public health. And then we can talk about the costs 
and the timeframe to achieve those standards. That’s a very dif- 
ferent approach and one that’s been very successful, than one that 
has been talked about where we set the standards based on these 
cost-benefit projections, which are so inadequate and which would 
lead to standards that would not accomplish the goal of adequately 
protecting the public health. 

I thank you for your cooperation in scheduling the witnesses and 
this hearing. And I look forward to the testimony of the witnesses 
today. 

[The prepared statement of Hon. Henry A. Waxman follows:] 
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Mr. Chairman, thank you for holding this hearing and focusing 
attention on the Clean Air Act. We have many witnesses today, so I 
will keep my opening statement brief. 

The Clean Air Act is responsible for remarkadsle progress in 
cleaning up the air in the last 25 years. Major air pollutants have 
decreased nationally by 30%, but in the same time period our gross 
domestic product nearly doubled and our population increased by 28%, 

Incredibly, the Clean Air Act has achieved all this at a cost 
far lower than anyone had predicted. In 1990, for example, industry 
predicted the law would cost about $91 billion a year. In fact, the 
actual cost of the Act is only 25% of industry’s projections. 

Despite the repeated errors in these type of economic 
projections, there are some who would like the Clean Air Act to set 
standards based on costs. I believe this hearing will highlight the 
dangers of such a scheme . 

The EPA has prepared a regulatory impact statement, or RIA, 
«^ich analyses the costs and benefits of revising the ozone and 
particulate matter proposal. This analysis is state-of-the-art. It 
was developed over a period of 2-years and is one of the best RIA's 
ever produced by any agency. 

I>espite the efforts put into this RIA, it has shortcomings. 
There are some who would argue that the costs are underestimated. 
Others would say they are overestimated. On the other hand, the EPA 
admits that many benefits are simply not quantified. 

Estimating benefits and costs is an imprecise and easily 
manipulated task. If we were to set air quality standards based on 
these cost -projections, standards would be no better than arbitrary 
and we could no longer expect them to protect the public's health. 
Arguing over costs and benefits would throw our clean air efforts 
into gridlock. 

Fortunately, we don't have to face that problem. Me have a 
rational approach which has made the Clean Air Act one of the most 
effective government initiatives of this century. Air quality 
standards are health-based. They are set at a level which protects 
the public's health. 
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However, recent studies inform us that the existing standards 
need to be modernized because they are not protecting the public's 
health. Many studies indicate that tens of thousands of people are 
dying and hundreds of thousands more are suffering from illnesses 
caused by conmionly found levels of air pollution that are currently 
mislabelled as "safe.” 

Mr. Chairman, I thank you for your cooperation with witnesses 
on this hearing and I look forward to hearing the testimony of our 
witnesses today. 
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Mr. McIntosh. Thank you very much, Mr. Waxman. If any other 
members of the committee would like to submit a statement for the 
record, I’d be glad to take it. Let me now ask each of the members 
of the first panel to please rise and raise your right hand. 

[Witnesses sworn.] 

Mr. McIntosh. Thank you. Let the record reflect that each of the 
witnesses answered in the affirmative. By the way, just so you 
don’t think that this is a special proceeding, this is something that 
we’ve had as our full committee policy in the 3 years that I’ve 
served in Congress, that we ask each of our witnesses to be sworn 
in. 

Our first witness today is Mrs. Faith Kline, who is a school- 
teacher in the fourth grade. Mrs. Kline, if you could share with us 
your testimony. 

STATEMENT OF FAITH KLINE, SCHOOL TEACHER, FOURTH 
GRADE, PHILADELPHIA, PA 

Ms. Kline. Good morning. My name is Faith Kline. I teach 
fourth graders in the school district of Philadelphia. Many of my 
students, and I, have severe asthma triggered by tobacco smoke, 
extremes in weather changes, pollen and stress. 

All of my 33 students are African-American. My school’s poverty 
rate is 86 percent. The 80-year-old building should be repainted, 
but there’s no money for that. When it rains, one wall of my room 
floods and old paint and plaster fall from the ceilings and the 
walls. Sometimes the cement yard where I pick my children up in 
the morning hasn’t been cleaned. It’s littered with old needles, 
empty crack vials, broken glass, and used condoms. 

We don’t have any playground equipment. When they stay after 
school to read, my children leave by 3:45 p.m., because at 4 o’clock 
the drug dealers are on the corner. 

Two weeks ago, an 11-year-old girl was shot six blocks from my 
school. The aunt of one of my students was raped last week on her 
way home from work. Last summer I called a former student, her 
grandmom told me Neenee was sleeping by the fan because she 
couldn’t get enough air. I asked about the air conditioner and she 
replied, “I can’t afford an air conditioner. And even if I could, I 
couldn’t afford the electric bill.” 

You talk about stress? If your asthma is triggered by stress, and 
this is your life, no wonder you can’t breathe. The American Lung 
Association cites studies and reports that at camp, it’s harder for 
kids to breathe and they use more medication depending on pollu- 
tion levels. My daughter has asthma. When she’s at camp, &istin 
runs around more. She rides horses, swims in a chlorinated pool, 
and sleeps in a cabin on a 20-year-old mattress. The cabin is in the 
woods. She shares it with 11 other girls. And at camp, Kristin uses 
more asthma medication than she does at home. 

But Kristin has attended summer camp for 7 years. She keeps 
going back. I keep spending a lot of money to send her there. Obvi- 
ously, the benefits of summer camp outweigh the asthma problems. 
And clearly these studies have not controlled for intervening vari- 
ables like physical activity, animal dander, molds and pollens. 

EPA has indicated tightening the standard would produce an in- 
creased public health protection. Their own literature says, “Re- 
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peated exposure to ozone pollution for several months may cause 
permanent lung damage.” ALA’s literature states, “Many Ameri- 
cans appear to be at risk from ozone pollution. And in lab animals, 
exposures to ozone may promote the development of some cancers.” 

Equally true, then, are these statements. Ozone pollution may 
not cause permanent lung damage. Many Americans do not appear 
to be at risk from ozone pollution. And lab animals may not de- 
velop cancer when exposed to ozone. 

When they observed the same cumulus cloud, one of my students 
thought it looked like a brontosaurus. Another one said it was Mi- 
chael Jordan going for the three-point. And another argued it was 
his mom in the morning with curlers in her hair. Appearances are 
subjective. “May” and “appear” are not words that validate policy 
change. 

The Clean Air Trust wrote that in a national survey most people 
wanted air pollution standards strict enough to protect human 
health and asthmatic children. Passion, though, should not be used 
as a vehicle to support policy change. 

Who would say that air pollution standards should not protect 
human health? Would any of us say that we don’t want to protect 
asthmatic children? The question should have been: Would you be 
willing to have new air quality standards set that may protect 
human health more than the current standards, but also may 
cause a change of your lifestyle? That question doesn’t attempt to 
exploit emotions. It states facts, and the data it yields could be con- 
sidered valid. 

Last week my students and I discussed how clean the air should 
be. Initially, everybody believed they had a right to cleaner air. I 
explained that as a result of forcing some groups to work harder 
to make air cleaner — one — you may not be able to use your lawn 
mowers often, or you have to go out and by a new greener one. 
Two — you may not be able to burn logs in your fireplace. And 
three — you may have to have a certain number of people in the car 
when you use it. One child said, “Our lawn mower works just fine. 
We don’t want to buy a new one. And my mom likes the fireplace 
in the winter.” 

Another said, “We can’t ride more than two in the car. It’s just 
my mom and me. And we need the car.” Finally, Rashaan summed 
it up by saying, “Ms. Kline, cleaner air might be good. But we 
shouldn’t have to give up so much to get it. They don’t have the 
right to take away our rights. That’s just not fair.” And silently I 
agreed with him. 

Our ambition should be critical evaluation and responsible prob- 
lem-solving, so that we don’t take leaps, then find ourselves on slip- 
pery slopes because of our commitment to misinformation. 

I urge everyone to base decisions on facts, on sound, logical 
thinking, and not emotional responses. Equity for all in democratic 
society requires fair policies, strict but attainable goals, a level 
playing field, and commitment to responsible citizenship. Thank 
you. 

Mr. McIntosh. Thank you, Ms. Kline. Obviously, your students 
are very wise. Let me now proceed with our second witness that 
Mr. Condit has already introduced to us. Mr. Wade is an almond 
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farmer from central California. Thank you for coming and sharing 
your testimony with us. 

STATEMENT OF MIKE WADE, ALMOND FARMER, ATWATER, CA 

Mr. Wade. Thank you, Mr. Chairman and committee members. 
My name is Mike Wade, and I’m a partner in an almond farmer 
operation in Atwater, in California’s San Joaquin Valley. Our farm 
is approximately 70 acres, smaller than the State average, 435, but 
typical of the farms in our area. 

Regulations governing agricultural operations aren’t new in Cali- 
fornia. In 1989, rules were proposed by air pollution control officers 
in the San Joaquin Valley, which were intended to reduce the lev- 
els of PM 10 in the valley. They included requiring every tractor 
that is tilling a field to carry a huge water tank to spray the soil, 
to prevent dust from drifting. 

They also required that we would be spraying water on large 
storage piles of seed and fertilizer to prevent wind-blown dust, and 
limiting the amount of manure a cow could drop on the ground in 
a given day. Bear in mind, these were all seriously considered for 
PMIO control measures. Tractors would have to have been fitted 
with a water system which would haul and disperse water around 
tillage equipment. The inconvenience of continually filling the sys- 
tem throughout the day would slow field operations and increase 
soil compaction due to the heavy weight. 

It was suggested that the surface of storage piles be sprayed with 
water to prevent dust from blowing. The problem with this solution 
is that water will ruin stored seed by increasing mold and mildew 
growth, and water on dry fertilizer will cause it to stick together 
and make it impossible to spread evenly in a field. And, finally, 
cows would have been prevented from standing in more than 2 
inches of manure, meaning the amount they could drop on the 
ground in a given day would be limited. 

It was suggested — and I am not making this up — that the cows 
wear some type of device — a diaper, I suppose — to capture the ma- 
nure so the farmer could collect it and dispose of it elsewhere. The 
proposed PM2.5 standard could have an equally dramatic effect on 
farm operations such as the burning of tree prunings and grain 
stubble. The issue of agricultural burning is important to farmers. 
Burning crop residue such as orchard prunings or grain stubble is 
an alternative which currently has few viable options. Some of the 
hard choices we’ll have to make are going to be between a mod- 
erate amount of open burning and the use of certain chemical pes- 
ticides, or whether we want to begin sending agricultural crop res- 
idue to landfill sights. 

These early PMIO regulations were based on wrong assumptions 
regarding the volume of contributions of particulate matter from 
suspect crops. The only basis for considering how to control sources 
was groundless supposition on the part of air pollution control offi- 
cers within the San Joaquin Valley. It was suggested that all vehi- 
cles leaving a dairy or feed lot would be required to be cleaned 
prior to departing the property. 

Power washers and mechanical shaking equipment were some of 
the ideas which surfaced without considering, at the time Califor- 
nia’s drought or the effect of mechanically shaking an entire truck. 
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Water is at a premium in California, and shaking a truck would 
increase maintenance and eventually destroy the vehicle. If our in- 
dustry is forced to undertake control measures like those proposed 
last time, it could very well lead to other adverse consequences. 
Let’s say we could completely eliminate particulate pollution from 
sources such as agricultural burning by completely doing away 
with it. 

It would still not solve all of our problems. Burning is an effec- 
tive way to control certain pests and diseases without the use of 
chemical pesticides. These tradeoffs have not been adequately ad- 
dressed. The proposed rules were developed without adequate 
science to even know whether the control activities would have had 
any positive benefit to air quality or health effects. It’s the old case 
of ready, fire, aim. And it was that same time of that misguided 
rulemaking which led to the $24 million California Regional PMIO 
study. And as we approach the mid-point in the study, we still 
don’t know enough about PM2.5 to make choices any better than 
those which were made in 1989 for PMIO. 

The data we need to fully understand the consequences of the 
proposed PM2.5 regulation is lacking. It’s just premature to move 
ahead before we fully understand the problem and try to develop 
meaningful solutions. We’re going to be implementing measures 
that will have the end result of putting people out of business. This 
will force buyers of agricultural products to look to sources in other 
countries which don’t have the burdensome regulations we have in 
the United States. 

Produce buyers will begin filling their orders with products pur- 
chased from countries that don’t have the safeguards consumers 
rely on here at home. We need to maintain the highest standards 
possible. But at the same time, our regulations shouldn’t result in 
overburdening our farmers to the point where they’re not competi- 
tive and the public health is put at risk from imported food grown 
or packaged in substandard conditions. Although farmers in Cali- 
fornia will face definite challenges from this regulation, I believe 
farmers who can only grow one crop per year, such as grain crops 
in the Midwest, will be particularly hard hit. 

In my opinion, more farms than not will be adversely affected by 
this regulation. And in conclusion, it doesn’t seem to me that it’s 
rational decisionmaking when we don’t know whether the efforts 
we’ve put forth are even going to have the desired benefit we’re 
seeking. There are too many questions and too many problems still 
to be solved for me to agree that the supposed health benefits are 
worth the effort. Not until we know more about minute particulate 
pollution and how to effectively control it can we tell the American 
public that the high cost of this regulation is even worth it. Thank 
you for the opportunity today. 

[The prepared statement of Mr. Wade follows:] 
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A Testimony Before the House Subcommittee on 
National Economic Growth, Natural Resources and Regulatory Aflairs 
on ERA'S Particulate Matter and Ozone Rulemaking 

The Effect of Regulations on Agricultural Operations 
By Mike Wade 

Almond Farmer ‘Atwater, California 
April 16, 1997 

My name is Mike Wade. I am a partner in an almond farming operation in Atwa- 
ter in California’s San Joaquin Valley. Our farm is approximately 70 acres — ^smaller 
than the stale-average 435 acres, but typical of the farms in our area. 

I’m commenting today on the proposed National Ambient Air Quality Stan- 
dards on ozone and PM2.5 . These standards pose a teal threat to the nation’s agriculture 
industry, its jobs and the rural way of life. 

Regulations governing agricultural operations aren’t new in California. In 1989, 
rules were proposed by the San Joaquin Valley Unified Air Pollution Control District 
which were intended to reduce the levels of PMIO in the Valley. They included requir- 
ing every ttactor that is tilling a field to carry a huge water tank to spray the soil to 
prevent dust from drifting, spraying water on large storage piles of seed and fertilizer to 
prevent windblown dust, and limiting the amount of manure a cow could drop on the 
ground in a given day. 

Bear in mind — these were all seriously considered for PMIO control measures: 

Tractors would have to have been fitted with a water system which would haul 
and disperse water around tillage equipment. The inconvenience of continually 
filling the system throughout the day would slow field operations and increase 
soil compaction due to the heavy weight. Compaction would have resulted in 
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reduced crop yield, or al certain limes of the year, in certain soil types, the heavier 
equipment would have been impossible to even get into the field. 

Storage piles of seed and fertilizer posed a special problem. Piles are 
often too large to cover with plastic or canvas sheeting, so it was suggested that 
the surface of the storage pile be sprayed with water to prevent dust from blow- 
ing. The problem with this solution is that water will ruin stored seed by increas- 
ing mold and mildew growth, and water on dry fertilizer would cause it to stick 
together and make it impossible to spread evenly in a field. 

And finally, cows would have been prevented from standing in more 
than 2 inches of manure, meaning the amount they could drop on the ground in 
a given day would be limited. It was suggested, and I am not making this up, that 
the cows wear some type of device, a diaper I suppose, to capture the manure so 
the farmer could collect it and dispose of it elsewhere. To further complicate 
matters, the Air District wasn’t sure whether to classify cows as a stationary 
source, because they’re in one location, or a mobile source because they have 
the ability to walk around. 


The proposed PM2.5 standard could have an equally dramatic effect on farm 
operations such as the burning of tree piunings and grain stubble. 

This issue of agricultural burning is important to farmers. Burning crop residue 
such as orchard prunings or grain stubble is an alternative which currently has few 
viable options. It performs a necessary function such as; 

providing a reduction of waste to a volume which can be incorporated back into 
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the soil, 

the elimination of pests and diseases without the use of chemical pesticides, 

and prevention of transporting an enormous volume of material to landfill sites. 

Californians are already trying to reduce the amount of material going into land- 
fill and the burning of crop residue helps achieve tins goal . 

Some of the hard choices we’ll have to make are going to be between a moder- 
ate amount of open burning and the use of certain chemical pesticides, or whether we 
want to begin sending agricultural crop residue to land fill sites. 

These early PMIO regulations were based on wrong assumptions regarding the 
volume of contributions of particulate matter from suspect crops. The only basis for 
considering how to control sources was groundless supposition on the part of air pollu- 
tion control officers in the San Joaquin Valley. For example, individuals operating a 
dairy or feedlot would not be allowed any mud or dirt to be carried out onto a road or 
shoulder. Removal activities on a daily basis were going to be required causing a great 
deal of effort and expense without any known benefit. It was also suggested that all 
vehicles leaving a dairy or feedlot would be required to be cleaned prior to departing the 
property. Power washers and mechanical shaking machinery were some of the ideas 
which surfaced without considering, at the time, California’s drought or the effect of 
mechanically shaking an entire truck. Water is at a premium in California. Shaking a 
track would increase maintenance and evenmally destroy the vehicle. 

If our industry is forced to undertake control measures like those proposed last 
time, they could very well lead to other adverse consequences. Let’s say we could com- 
pletely eliminate particulate pollution from sources such as agricultural burning by com- 
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pletely doing away with it. It still would not solve all of our problems. There are nega- 
tive aspects associated with everything we might do. Agricultural burning has value, 
not only for the farmer, but for the public too. Burning is an effective way to control 
certain pests and diseases without the use of chemical pesticides. Some weeds, such as 
dodder, are most effectively controlled by burning. The public has indicated a desire for 
a move toward safer chemicals and even less chemical use. Most fanners in my area, 
myself included, prefer less, rather than more, chemicals. These trade-offs have not 
been adequately addressed. 

These proposed rales were developed without adequate science to even know 
whether the control activities would have had any positive benefit to air qu^ty or health 
effects. It’s the old case of “Ready, fire, aim.” And it was the same type of misguided 
rule-making which led to the California Regional PMIO Study. This $24 million study 
is the most current effort to determine the sources and amounts of particulate pollution. 
And as we approach the midpoint in the study, we still don’t know enough about PM2,5 
to make choices any better than those which were made in 1989 for PMIO. 

In the current version of the San Joaquin Valley Unified Air Pollution Control 
District PMIO Attainment Demonstration Plan, agricultural activities have largely been 
exempt from control rales. This is because the science backing the proposed rales didn’t 
exist and no one could adequately determine whether our industry’s efforts would have 
done a single thing to reduce particulate pollution. It wasn’t until the Regional PMIO 
Study began collecting data that we really started to understand the enormity of the task 
which lay before us. We determined that the benefits didn’t justify the costs. 

And the data we need to fully understand the consequences of the proposed 
PM2.5 regulation is lacking. It’s just premature to move ahead before we fully under- 
stand the problem and try to develop meaningful solutions. 
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The PM2.5 standard will also affect farms who use nitrogen-based fertilizers. 
Because of the volatilization of ammonia, dairies with manure lagoons may face the 
same problem. Yet little, if any, science exists to quantify the potential problem. 

Another example of potential adverse consequences is that of increased emis- 
sions from natural plant physiology. In my example discussing agricultural burning, we 
are currently looking at chipping orchard pmnings and spreading them on the ground to 
decompose and return to the soil. But the decomposition process itself creates emis- 
sions. In fact, part of the Regional PM 10 study being conducted at UC Davis is looking 
at soil NOx as a contributing secondary pollutant. 

And we haven’t considered the benefits of the recent introduction of reformu- 
lated diesel into the California market This product was designed to reduce ozone pol- 
lutants, but a secondary benefit could be a reduction in PM2.5 and below, a benefit 
we’re achieving without the implementation of the regulation we’re discussing today. 

Another possibility which must be considered is the fact that under strict air 
quality rules which affect agricultural operations, decisions could be made which crops 
may and may not be planted. Those which are identified as contributors, either directly 
or indirectly, to the degradation of air quality, may not be allowed or may only be planted 
as a permitted source and subject to additional regulations. 

California agriculture is not static. Our fanners must have the flexibility to de- 
cide which crops are best suited to current market condirions and consumer demand. 
Regulations hampering my decision which crops are environmentally acceptable will 
limit my choices and reduce the opportunities for people like me. 


5 



60 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 


I believe unnecessary regulations have a negative affect on business. There are 
far fewer farms operating in the United States today than ten or twenty years ago. In 
1979, people involved in growing food and fiber for our nation and the world accounted 
for four percent of the population. Today it's less than two percent and falling. This, in 
turn, has caused a reduction in the number of available on-farm jobs. I believe some go 
out of business because they can’t compete anymore. Less efficient operations have no 
choice but to fold-up or be bought out by others. 

We are going to be implementing measures that will have the end result of put- 
ting people out of business. This will force buyers of agricultural products to look to 
sources in other countries which don’t have the burdensome regulations we have in the 
US. Produce buyers will be filling their orders with products purchased from countries 
that don’t have the safeguards consumers rely on here at home. We need to maintain the 
highest standards possible, but at the same time, our regulations shouldn't result in over- 
burdening our fanners to the point where they're not competitive and the public health 
is put at risk from imported food grown or packaged in substandard conditions. 

Farmers often “give up” because the alternatives which surround staying in busi- 
ness are more than they can effectively handle. Farms are sold-off for development, 
taking the jobs, open space and rural nature of the area. This isn’t speculative. The 
American Farmland Trust has well documented the continual loss of farmland across 
the country, and I believe difficult regulations are a contributing factor. 

Although farmers in California will face definite challenges from this regula- 
tion, I believe farmers who can only grow one crop per year, such as grain crops in the 
mid-west, will be particularly hard hit. Farm equipment tends to be very expensive. 
Amortizing costs over low per-acre yield crops will cause as great a burden as it will 
with growers from states like California and Florida where more intensive farming op- 
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erations take place. In my opinion, more farms than not will be adversely affected by 
this regulation. 

It doesn’t seem to me that it’s rational decision-making when we don’t know 
whether the efforts we put forth are even going to have the desired benefit we’re seek- 
ing. There are too many questions and too many problems still to be solved for me to 
agree that the supposed health benefits are worth the effort. Not until we know more 
about minute particulate pollution and how to effectively control it can we tell the Ameri- 
can public that the high cost of this regulation is even worth it. 
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Mr. McIntosh. Thank you very much, Mr. Wade, for sharing 
that testimony. I’ll be looking forward to asking you more questions 
about these cow diapers. 

Our next witness is Mr. Christopher Grande. Mr. Grande is with 
us today. He’s the executive director of the International Trauma 
Anesthesiology and Critical Care Society. And I appreciate you 
coming. Dr. Grande. 

STATEMENT OF CHRISTOPHER GRANDE, M.D., EXECUTIVE DI- 
RECTOR, INTERNATIONAL TRAUMA ANESTHESIOLOGY AND 

CRITICAL CARE SOCIETY 

Dr. Grande. Thank you, Mr. McIntosh. Good morning. I’m Dr. 
Christopher Grande. I’m a practicing physician from Baltimore. I’m 
a board-certified anesthesiologist and an intensive care specialist in 
trauma injury. I’ve authored and edited numerous medical text- 
books and have about 30 articles published in professional journals. 
I’m also executive director of the International Trauma Anesthesia 
and Critical Care Society, or ITACCS, for short. ITACCS is a 10- 
year-old professional association of more than 1,000 trauma spe- 
cialists and emergency room physicians, nurses, and related profes- 
sionals. 

I also hold a masters degree in public health from the Johns 
Hopkins University School of Public Health. 

I’d like to thank the committee and Chairman McIntosh for invit- 
ing me to provide ITACCS’ view on the proposed ozone and particu- 
late matter standards. Before I specifically address the standards, 
though. I’d like to give the committee some important background 
information. 

Every day I’m in the hospital emergency room, I see patients and 
problems vying for critical resources. From acute asthma patients 
to traumatic injuries — these are all competing public health prior- 
ities, all competing for limited available public health resources. 

The focus of ITACCS is traumatic injury, often accidental in na- 
ture, such as that caused by motor vehicles, on the job, or house- 
hold accidents. Injury is the leading cause of death for those under 
the age of 45 and is the fourth leading cause of death overall in 
the United States — about 150,000 deaths per year. 

Trauma cuts across all of society. The injured person is not some- 
one else. The injured patient is you, your child, your spouse, your 
parent. The average age of the injury victim is 20 . Death from in- 
jury is the leading cause of life lost in the United States. More than 
twice the number of years of life lost as the next leading cause, 
cancer, and three times that of heart disease. According to 1990 
statistics from the Center for Disease Control and Prevention, trau- 
matic injury was responsible for approximately 3.7 million years of 
potential life lost. 

In contrast, cancer was responsible for 1.8 million years of life 
lost. And heart disease was responsible for 1.3 years of potential 
life lost. What does this tell us? I think it was summed up approxi- 
mately 10 years ago by the National Academy of Science that, 
“Trauma is the leading critical public health crisis in the United 
States today.” And that statement is perhaps even more true 10 
years later. How is this relevant to the debate over the ozone and 
particulate matter standards? It can be put simply in three words: 
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public health priorities. The fact is that society has limited re- 
sources that it can spend on public health. As such, public policy 
dictates that such resources be spent so as to achieve the biggest 
bang for the buck. ITACCS is not convinced, nor should the public 
be, that the proposed ozone and particulate matter standards are 
a smart way to spend our limited resources. 

But I want to make clear that we are not singling out only the 
proposed ozone and particulate air quality standards. The proposed 
standards are merely the latest example in what we see as a dis- 
turbing trend over the last two decades where scarce public health 
resources are diverted from more clearly demonstrated beneficial 
uses. As the makers of our laws and ultimate allocators of our pub- 
lic health resources. Congress should take the lead in rationally al- 
locating our limited resources. But how would Congress know what 
is a priority and what is not? 

The process behind the proposed ozone and particulate matter 
air quality standards has not been helpful. First, the proposed 
rules do not provide a ranking or comparison between the esti- 
mated health effects attributed to ozone and PM and those of other 
public health needs. One of the health end points associated with 
the proposed rules is asthma. No doubt asthma is a serious issue. 
And public health resources should be directed at asthma. 

But a recent study published in the February 1997 issue of 
American Journal of Respiratory and Critical Care Medicine has 
placed air pollution-induced asthma in perspective. In a type of 
study — perhaps the same one Ms. Kline referred to earlier — that 
has been characterized as the most reliable study of the potential 
health effects of ambient ozone, that is, “A Study of Children At- 
tending Asthma Camp,” air pollution was associated with a 40 per- 
cent increase in asthma exacerbation in children. 

It sounds bad, but what does this really mean? According to the 
study authors, this increase in asthma exacerbation equates to one 
extra use of an inhaler among one in seven severe asthmatics on 
the worst pollution day. An important health problem? Possibly. 
But before we commit our scarce resources, wouldn’t it be useful 
to know exactly where this health effect ranks among other public 
health priorities? 

Second, the proposed rules do not provide an accurate estimate 
of what their associated opportunity costs are. For example, if a 
community is forced to spend its resources implementing the ozone 
and particulate matter standards, what other public health needs 
will the community sacrifice? A new trauma center? Training for 
its paramedics? A new ambulance? 

Filling these other public health needs can produce results that 
cut across many public health problems. For example, ambulances 
and trauma centers can benefit everyone, from asthmatics to heart 
attack and trauma victims. It would seem good public policy, there- 
fore, to develop and rely on an analysis of opportunity costs. Third, 
the true uncertainties associated with the proposed ozone and par- 
ticulate matter air quality standards have not been fully presented. 
For example, it has been estimated and widely reported that chron- 
ic exposure to fine particulate matter causes 20,000 deaths per 
year. 
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In fact, this estimate is based on very uncertain epidemiology. It 
was acknowledged recently by the EPA and reported in major 
newspapers, such as the Washington Post, that the simple error of 
using an arithmetic mean as opposed to an arithmetic median re- 
duced the estimated mortality from fine particulate matter by 
5,000 deaths. It could very well be that chronic exposure to fine 
particulate matter in fact causes no deaths. On this point, it is 
greatly troubling that the data underlying this estimate has yet to 
be made publicly available. 

Given the major confounding factors for mortality appear to be 
omitted from these analyses — factors like lack of exercise, poor diet 
and prior health history — weak epidemiological associations could 
easily vanish with more thorough analysis. 

In stark contrast to what has been hypothesized about particu- 
late matter and mortality, we know that about 150,000 people die 
every year from injury. These are real deaths, not those calculated 
through debatable assumptions and statistics. 

One year ago, the television show. Dateline NBC, featured the 
story of Robert Meier. In April 1995, Mr. Meier was driving home 
through rural Oklahoma, heading home for Easter. Just before 4 
p.m. that afternoon, Mr. Meier’s van careened off the highway, 
slamming into a guard rail. His van rolled over five times before 
plummeting into a ravine. Within minutes, rescue personnel were 
on the scene. The ambulance took Mr. Meier to Shawnee Regional 
Hospital. But the doctor on duty determined that Mr. Meier had 
serious internal injuries and needed to be transferred to another 
hospital better-equipped to treat them. 

But as Mr. Meier bled profusely from a ruptured aorta, no other 
hospital in the area would accept him, because critical resources 
were not available. It was not until half past midnight, 8 hours 
after his accident, that a surgeon was found to operate on Mr. 
Meier. But this delay cost Mr. Meier his life. Mr. Meier was fully 
covered by health insurance. He had done his part. But because of 
a lack of crucial resources, the system failed. 

Stories like this are common. But they should not be, nor do they 
have to be. Proven solutions are available now, but must compete 
for attention and funding. More than 25 studies indicate that be- 
tween 20,000 and 25,000 Americans who die each year from injury 
could be saved if regional trauma systems were in place across the 
Nation, ensuring prompt access to a qualified trauma center. 

In 1973, Congress enacted the Emergency Medical Services Act 
to help States improve their trauma systems. But lack of Federal 
support made this an unfundable mandate that States could not af- 
ford to implement on their own. And as a result, significant defi- 
ciencies exist in trauma systems across the country, like the one 
that resulted in Mr. Meier’s death. But how would Congress know 
this when currently there is no mechanism to identify, compare 
and prioritize public health needs? The ozone and particulate mat- 
ter proposals, in their present formats, are a prime example of this 
defect of how we do public health in America. 

I understand that a bill was introduced in the last Congress 
which would have required the comparative ranking of health 
risks. This would be helpful for prioritizing our public health needs. 
I urge Congress to continue along this track. Stimulated by this 
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latest raid on our scarce public health resources, ITACCS is estab- 
lishing a new forum to facilitate public debate on the allocation of 
public health resources. 

The mission of the National Forum for Public Health Priorities 
will be to provide policymakers with information necessary to 
prioritize public health needs. Those who wish to commit the 
public’s limited resources should be required to justify such pro- 
posed commitments against all other competing needs. And as a 
major allocator of public health resources, Congress must ensure 
that public health is not shortchanged by unproductive expendi- 
tures. 

Thank you for your attention. I’d be happy to answer any ques- 
tions you may have. 

[The prepared statement of Dr. Grande follows:] 



66 


Good morning. My name is Dr. Christopher Grande. I am a practicing physician from Baltimore, 
Maryland. I am a board-certified anesthesiologist and intensive care specialist in trauma injury. I 
have authored and edited numerous medical books and have had about 30 articles published in 
professional journals. 

1 am also Executive Director of the International Trauma Anesthesiology and Critical Care 
Society or "ITACCS" for short ITACCS is a 10-year old professional association of more than 
1,000 trauma specialists and emergency room physicians, nurses, and related professionals. 

1 also hold a masters degree in public health from the Johns Hopkins University School of Public 
Health. 

I'd like to thank the committee and Chairman Macintosh for inviting me to provide ITACCS’ 
views on the proposed ozone and particulate matter standards. 

Before I specifically address the standards, though. I'd first like to give the coirunittee some 
important background infoimatioiL 

Everyday I’m in the hospital emergency room , I see patients and problems vying for critical 
resources. From acute asthma patients to traumatic injuries. These are all competing public 
health priorities. All competing for limited available public health resources. 

The focus of ITACCS is traumatic injury, often accidental in nature such as that caused by motor 
vehicle, on-the-job, or household accidents. 

Injury is the leading caused of death for those under the age of 45.' And it is the fourth leading 
cause of death overall in the United States. About 150,000 deaths every year.^ 

Trauma cuts across all of soci^. The iiijuied person is not someone else. The injured patient is 
you, your child, your spouse, your parent 

The average age of injury victims is 20. Death from injury is the leading cause of years-of-life- 
lost in the U.S. -- more than twice the number of years of life lost as the next leading cause, 
cancer, and three times that of heart disease. 

According to 1990 statistics from the Centers for Disease Control and Prevention, traumatic 
injury was responsible for approximately 3.7 million years of potential life lost.’ In contrast, 
cancer was responsible for 1.8 million years of potential life lost. Heart disease was responsible 
for 1.3 million years of potential life lost 

How is this relevant to the debate over the ozone and particulate matter standarrls? 

It can be simply put in three words, "public health priorities." 
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The fact is that society has limited resources that it can spend on public health. As such, 
responsible public policy dictates that such resources be spent so as to achieve the "biggest bang 
for the buck." 

IT ACCS is not convinced, and neither should the public be, that the proposed ozone and 
particulate matter standards are a smart way to spend out limited resources. 

But I want to make it clear that we are not singling out only the proposed ozone and particulate 
matter air quality standards. The proposed standards are merely the latest example in what we see 
as a disturbing trend of the last two decades where scarce public health resources are diverted 
from more clearly demonstrated beneficial uses. 

As the makers of our laws and the ultimate allocators of our public health resources, Congress 
should take the lead in rationally allocating our limited resources. 

But how would Congress know what is a priority and what is not? 

The process behind the proposed ozone and particulate matter air quality standards has not been 
helpful. 

First, the proposed rules do not provide a ranking or comparison between the estimated health 
effects attributed to ozone and PM and those of other public health needs. 

One of the health endpoints associated with the proposed mles is asthma. No doubt asthma is a 
serious issue and public health resources should be directed at asthma. But a recent study* 
published in the February 1997 American Journal of Respiratory and Critical Care Medicine 
helps place air pollution-induced asthma in perspective. 

In a ^pe of study that has been characterized* as the most reliable study of the potential health 
effects of ambient ozone - i.e., a study of children attending asthma camp - air pollution was 
associated with a 40 percent increase in asthma exacerbation in children. It sounds bad, but what 
does this really mean? 

According to the study authors, this increase in asthma exacerbation equates to one extra use of 
an inhaler among one in seven severe asthmatics on the worst pollution day. 

An important health problem? Possibly. But before we commit our scarce resources wouldn’t it 
be useful to know exactly where this health effect ranks among other public health priorities? 

Second, the proposed rules do not provide an accurate estimate of what their associated 
opportunity costs are. 
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For example, if a community is forced to ^>end its resources implementing the ozone and 
particulate matter air quality standiods, w*at other public health needs will the community 
sacrifice? A new trauma center? Training for its paramedics? A new ambulance? 

Filling these other public health needs can produce results that cut across many public health 
problems. For example, ambulances and trauma centers benefit everyone fiom asthmatics to 
heart attack and trauma victims. 

It would seem to be good public policy to develt^ and rely on an analysis of opportunity costs. 

Third, the true uncertainties associated with the proposed ozone and particulate matter air quality 
standards have not been fully presented. 

For example, it has been estimated and widely railed that chronic exposure to fine particulate 
matter causes 20,000 deaths per year. In fact this estimate is based on very uncertain 
epidemiology. 

It was acknowledged recently by EPA‘ and repotted in major newspapers such as The 
Washington Post' that the simple error of using an arithmetic ‘mean* instead of an arithmetic 
‘median* reduced the estimated mortality fiom fine particulate matter by 5,000 deaths. 

It could very well be that chronic exposure to fine particulate matter, in fact, causes no deaths. 

On this point, it is greatly trouhling that the data underlying this estimate has yet to be made 
publicly available.' Given that mqor confounding factors for mortality appear to be omitted fiom 
the analyses - factors like lack of exercise, poor diet, and prior health history - weak 
epidemiologic associations could easily vanish with more thorough analysis.’ 

In stark contrast to what has been hypothesized about particulate matter and mortality, we know 
that about 1 50,000 people die every year fiom iriiury. These are real deaths, not those calculated 
through debatable assumptions and statistics. 

One year ago the television shsm Dateline NBC featured the story of Robert Meier." In April 
1 995, Mr. Meier was driving home duougb rural Oklahoma heading home for Easter. Just before 
4:00 that Saturday afienraon, Meier’s van careened off the highway, slanuning through a 
guardrail. His van tolled over five times before plurmneting into a ravine. Within a few minutes 
rescue persotmel were at the scene. 

The ambulance took Mr. Meier to Shawt^ Regional Hospital. But the doctor on duty 
determined that Mr. Meier had serious iiifenial injuries and needed to be transferred to another 
hospital better equipped to treat dieitL 6ul as Mr. Meier bled profusely fiom a ruptiued aorta, no 
hospital in the area would accept him because critical resources were not available. 
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It was not until half past midnight, eight hours after his accident, that a surgeon was found to 
operate on Mr. Meier. But this delay cost Mr. Meier his life. 

Mr. Meier was fully covered by health insurance. He had done his part. But because of a lack of 
crucial resources, the system failed. 

Stories like this one are common. But they should not be, nor do they have to be. Proven 
solutions are possible now, but must compete for attention and funding. 

More than 25 studies indicate that between 20,000 and 25,000 Americans who die each year 
from injury could be saved if regional trauma systems were in place across the nation ensuring 
prompt access to a qualified trauma center. 

In 1973, Congress enacted the Emergency Medical Services System Act to help states improve 
their trauma systems. But lack of federal support made this an unfunded mandate that states 
could not afford to implement on their own. And as a result, significant deficiencies exist in 
trauma systems across the country like the one that resulted in Mr. Meier’s death. 

But how would Congress know this when currently there is no mechanism to identify, compare, 
and prioritize public health needs. The ozone and particulate matter proposals in their present 
formats are prime examples of this defect in how we do public health in America. 

1 understand that a bill was introduced in the last Congress which would have required the 
comparative ranking of health risks. This would be helpful for prioritizing our public health 
needs. 1 urge Congress continue along this track. 

Stimulated by this latest raid on our scarce public health resources,. ITACCS is establishing a 
new forum to facilitate public debate on the allocation of public health resources. The mission of 
the National Forum for Public Health Priorities will be to provide policymakers with 
information necessary to prioritize public health needs. 

Those who wish to commit the public's limited resources should be required to justify such 
proposed commitments against all other competing needs. And, as a major allocator of public 
health resources. Congress must ensure that the public health is not short-changed by 
unproductive expenditures. 

Thank you for your attention. I will be happy to answer any questiorts you may have. 
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Mr. McIntosh. Thank you very much, Dr. Grande. I appreciate 
your testimony and look forward to a chance to talk with you more. 

Our fourth witness on this panel is Mr. Fred Congress, who is 
founder and president of Congress Enterprises. Mr. Congress, 
thank you for coming to testify today. 

STATEMENT OF FRED CONGRESS, PRESIDENT, CONGRESS 

ENTERPRISES 

Mr. Congress. Thank you, Mr. Chairman, for allowing me to 
come. Good morning, ladies and gentlemen. My name is Fred Con- 
gress, and I’m from Gary, IN. I’m the founder and owner of Con- 
gress Enterprises, Inc., a company I started back in 1953. Today, 
Congress Enterprises is the sole source of employment for three 
generations of my immediate family. My four children and three 
grandchildren assist me in running this business. 

We’re basically two-dimensional in terms of our business. We 
supply home heating oil, diesel fuel, gas on a wholesale and retail 
basis. Also, we have expertise on the structure demolition business. 
In essence, we have a coming and going business tailored for Gary. 
The fuel industry was created by a great need generated by the 
thriving and bustling business climate of Gary back in the 1950’s 
and 1960’s. The demolition business was created by the demise of 
much of the great growth of Gary and the continuation of clearing 
and renovating idle neighborhoods and industrial zones. 

When the fuel business was thriving, Gary had over 32,000 
workers in its steel mills, with the majority of the people that were 
working in the mills living in the city limits of Gary. Today, the 
mills only provide jobs for 7,000 workers. And only 1,600 of those 
workers live in Gary. Gary once had a population of 200,000 peo- 
ple. By 1980, it dropped down to 157,000 people. And today we 
have approximately 105,000 inhabitants. 

In reflecting back on my fuel business, I point to 1973 as a 
benchmark in reference to the peak of my business. It was here 
that the great oil embargo went into effect and taxes, inflation and 
stringent regulations on the environment raised costs and retail 
price to the point of causing dramatic havoc on the steel, auto and 
fuel industries. My fuel oil business today is only one-twentieth of 
what it was in 1973. 

The demand for steel lost out to foreign competition and shrink- 
ing American auto sales. Jobs went, as well as good citizens. 
Schools became vacant. Neighborhoods began to decay with unem- 
ployment and welfare skyrocketing along with crime and despair. 
I consider it a rare exception and a slight miracle that my family — 
that means my children and grandchildren — have remained as one. 
Many families cannot make that claim. Much of this, along with 
the great blessings of God, is due to the fact that we are business 
owners. 

We, through entrepreneurship, have made our own future. How- 
ever, it has not been easy and without challenges. Today, the chal- 
lenges seem to be at their greatest. The Clean Air Act is effective, 
even though it came with economic restraints. I feel that it was 
necessary, as I reflect back on the days when the sun went down 
in Gary at 2 p.m., due to the air pollution caused chiefly by the 
steel mills. The air quality is much better. We all admit. The only 
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regret is maybe more preparation and study could have achieved 
the same results without the economic ruin. 

The Clean Air Act partnered with the rising costs of business, op- 
portunistic foreign competition, taxes after taxes, has put Gary and 
its remaining inhabitants on the endangered list as a community. 
Please don’t take me wrong. The Clean Air Act, along with other 
environmental efforts, have made this country move in the right di- 
rection in regards to environment. There have been many new 
businesses resulting from this. If only those who lost the plant jobs 
could have gone directly into environmental jobs, then we wouldn’t 
have all of the results we see today. 

There were costs to be paid. And much of that was not equitable 
to the common family. The EPA is now proposing a more stringent 
ozone standard, and want to establish a new PM standard for par- 
ticulate matter emissions, at or below 2.5 microns. Both of my busi- 
nesses are conscious of environmental regulations. And we will be 
directly affected. The fuel oil distribution, and even the demolition, 
which involves heavy equipment, are sensitive to the applicable 
laws. 

My family is thankful for the capitalistic system that has allowed 
us to work together for over 44 years. We have made it despite ex- 
treme challenges created by economic change caused by regulation 
and policy that has not been business-friendly. Big business, little 
business — it’s all the same, as the business world is one big circle. 
What affects one segment will eventually have an effect on the 
other. 

If I were to die today, I would not have a clue as to if my family 
would continue with the business as more and more regulations are 
poured on them. This worries me extremely. For the sake of my 
children, grandchildren and the beautiful babies and generations to 
come, I plead for us to move on new regulations in a prudent man- 
ner. Again, in the past, perhaps we could have made the great 
strides in environmental cleanup and air quality without as much 
pain. Some very good people and families have been torn apart 
right before my eyes. 

Let us make the recent past the last unnecessary struggle to 
make the world safe and great. The environment and economics 
can work together. By doing so, we can create stronger regulations 
and maintain a strong economy simultaneously. 

Finally, we remaining Garyites still have hope for the future. Let 
policy and regulation be friendly to us and the many other wonder- 
ful communities. We, the Congress family, have much fear about 
the proposed regulations that will make the current Clean Air Act 
a start of a longlasting struggle rather than a “bite the bullet” ap- 
proach which has been successful and lasting in its goal. May the 
casualties end at long last. Please, EPA, take it — meaning, policing 
the environment — in a more prudent manner, and let us all win. 
Thank you, sir. 

Mr. McIntosh. Thank you very much, Mr. Congress. And wel- 
come to a fellow Hoosier. Let me now introduce our final witness 
on this panel. Dr. Alfred Munzer, who is the past president of the 
American Lung Association. Welcome, and thank you for coming 
today. 
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STATEMENT OF ALFRED MUNZER, PAST PRESIDENT, 
AMERICAN LUNG ASSOCIATION 

Dr. Munzer. Mr. Chairman, thank you for including me in this 
early panel so I could tend to my patients this afternoon. I am Al- 
fred Munzer, a physician specializing in diseases of the lung and 
past president of the American Lung Association. I am also director 
of Pulmonary and Critical Care Medicine at Washington Adventist 
Hospital in Takoma Park, MD. 

My testimony includes disclosure of funds received by the Amer- 
ican Lung Association from the Federal Government as required. 
I am delighted to be here today, specifically because I care deeply 
about children like the ones Faith Kline talked about earlier. Be- 
cause children in the inner cities will bear a disproportionate bur- 
den of the health effects of air pollution. The Clean Air Act rep- 
resents an act of genius for limited government. It sets out a broad 
vision of clean air for us, for generations to come. And it sets stand- 
ards that we have arrived at through a broad national consensus. 

The Environmental Protection Agency recently completed the 
most comprehensive review of medical research on ozone and par- 
ticulate matter. For both pollutants, the Agency correctly concluded 
that the current standards are inadequate and must be tightened. 
The American Lung Association agrees with this conclusion. We 
strongly support EPA’s effort to set standards that will be more 
protective of public health. Administrator Browner is to be com- 
mended for her leadership and efforts to tighten the ozone and par- 
ticulate matter standards. EPA analyzed the peer-reviewed lit- 
erature and appropriately determined that science supports 
strengthening the current particulate matter standard by the addi- 
tion of a fine particle standard: the so-called PM2.5 standard for 
particles less than 2.5 microns in diameter. The American Lung 
Association believes that science supports EPA’s proposal to set a 
standard for fine particles. We believe, however, that the level 
should be significantly tighter than those proposed by the EPA. 

The American Lung Association’s report, “Gambling With Public 
Health 2,” shows how many more Americans will be protected by 
the American Lung Association-recommended fine particle stand- 
ard. The ALA recommends that the EPA adopt a daily fine particle 
standard of no more than 18 micrograms per cubic meter, rather 
than EPA’s proposed level of 50 micrograms per cubic meter. ALA 
also recommends that EPA adopt a yearly average fine particle 
standard of 10 micrograms per cubic meter rather than EPA’s pro- 
posed level of 15. 

Our report underscores the need for a more protective air quality 
standard. Similarly, several studies published over the last 5 years 
have linked ozone exposure at relatively low levels with an increase 
in hospital admissions for respiratory causes, including asthma, 
chronic obstructive lung disease, and pneumonia. As a result of our 
review of these studies, the American Lung Association rec- 
ommended a standard of 0.070 parts per million. And one exceed- 
ance per year is consistent with the bottom of the range included 
in EPA’s ozone standard in the staff paper. 

In our view, this level provides the most public health protection 
with a margin of safety as required by the Clean Air Act. According 
to an American Lung Association report, “Gambling With Public 
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Health,” released in September 1996, an estimated 11.7 million 
children, 7.7 million elderly, 2.8 million people with asthma and 
3.2 million people with chronic obstructive lung disease live in 
counties that would exceed the ALA’s proposed standard but would 
be unprotected by the proposed EPA staff standard. 

As a physician, I see the health effects of air pollution in my pa- 
tients every day. Air pollution hurts the lung. For my patients with 
serious lung disease, for children, whose lung defense mechanisms 
are not yet fully developed, and for the elderly, whose lungs may 
no longer be able to withstand the constant assault of poisonous 
air, the law and science require EPA to move forward with new 
standards. 

Many ask about the health effects of air pollution. For some of 
my patients, and for otherwise healthy adults as well, commonly 
measured levels of ozone and particulate pollution cause coughing, 
wheezing, and discomfort when breathing. For my patients with 
asthma, chronic bronchitis and other lung diseases, particles can 
cause more serious breathing difficulty. They may end up in my of- 
fice, the emergency room, or be admitted to the hospital. 

Finally, elevated particle levels are linked to premature death. 
Fine particles are especially insidious, because the body cannot de- 
fend itself against these particles. They really behave like air. 
Large airborne particles are prevented from being deeply inhaled 
by the nose and upper airways. But fine particles are small enough 
to avoid the body’s line of defense and are inhaled deeply into the 
lungs. That’s where the most serious damage occurs. People with 
cardiovascular disease or lung diseases like asthma are especially 
vulnerable. 

The health effects of air pollution is not an abstract concept for 
my patients. It has a daily impact on their lives. Elevated air pollu- 
tion levels can leave people struggling to breathe. Many may ques- 
tion the science and argue that tighter standards are unnecessary, 
and argue that EPA’s estimates are wrong. The rhetoric is wrong 
and foolish. The economists’ estimates are arbitrary. The suffering 
that my patients experience due to unhealthy air is real. 

Finally, I hope that the foes of the new standards, those who 
argue that tighter standards are not worth the costs, will listen to 
these vulnerable populations to understand what the real price of 
air pollution is and the impact it has on people’s lives. Thank you. 

[The prepared statement of Dr. Munzer follows:] 



75 


MISTER CHAIRMAN AND MEMBERS OF THE COMMITTEE: 

My name is Alfred Munzer, M.D. a physician specializing in diseases of the lung and past 
President of the American Lung Association. I am also Director of Pulmonary and Critical Care 
Medicine at the Washington Adventist Hospital in Takoma Park, Maryland. 

I am pleased to be here this morning to present testimony on the benefits of strong air quality 
standards. 

The American Lung Association believes that the science supports EPA’s proposal to set air 
quality standards that would be more protective of public health. We believe, however, that the 
levels should be significantly tighter than those proposed by EPA. For example, in a report 
released in January of this year, the American Lung Association demonstrated that EPA’s 
proposal for the control of fine particles of 2.5 microns and below would actually fall short of 
what is needed to provide a safety margin to protect the public health. Using monitored 
particulate matter data from 1993-95, the report concludes that approximately 2 to 5 million 
people with chronic bronchitis and emphysema, 2 to 5 million people with asthma, and 1 to 3 
million people with coronary heart disease would be unprotected by EPA’s proposed standard. In 
addition to these populations, the ALA report found that about 7 to 17 million children and 5 to 
12 million elderly live in areas that would not be protected by EPA’s proposals. 

Similarly, several studies published over the past five years have linked ozone exposure at 
relatively low levels with an increase in hospital admissions for respiratory causes, including 
asthma, chronic obstructive pulmonary disease, and pneumonia. As a result of our review of 
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these studies, the ALA recommended standard of 0.070 ppm, one exceedence per year is 
consistent with the bottom of the range included in EPA’s ozone standard in the Staff Paper, In 
our view, this level provides the most public health protection with a margin of safety required 
by the Clean Air Act. According to a report released in September, 1996, an estimated 1 1.7 
million children, 7.7 million elderly, 2.8 million people with asthma and 3.2 million people with 
chronic obstructive lung disease live in counties that would exceed the ALA proposed standard 
but would be unprotected by the proposed EPA staff standard. 

In our view, the EPA has considered a large body of compelling evidence that demonstrates that 
particulate matter is associated with early and urmecessaiy death, aggravation of heart and lung 
diseases, reduction in the ability to breathe normally and increases in respiratory illnesses, 
leading to school and work absences. 

The Current PMIO NAAQS Does Not Protect Healthy or Vulnerable People From Fine 
Particle Air Pollutants. 

PM effects on lung function, acute respiratory function and medication use, mortality and 
hospital admissions have been documented in numerous studies at levels well below the current 
24-hour NAAQS for PMIO. These effects have been observed in widely differing locations, 
seasons, weather conditions and using a variety of methodologies. The consistency of the 
findings suggest other factors such as climate, other pollutants or unknown factors are not 
causing these effects. The body of research documenting the adverse impact that particulate 
pollution has on acute respiratory symptoms, illness and death is greater today than the body of 
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infonnation available any time in the history of the Clean Air Act when previous standards were 
set for particulate pollution. 

One study linked ambient air pollution data with information from an American Cancer Society 
data base of 550,000 adults from all 50 states whose health histories were followed for seven 
years. The study, after accounting for smoking, obesity, age, alcohol use and other potential 
confounding factors, found people living in the most polluted city had a 17 percent greater risk of 
premature mortality due to PM exposure than the people living in the least polluted city. In 
another study, researchers in Utah discovered that increases of inhalable particulate matter 
resulted in a 40 increase in overall absences from school by children. A third study looked at 
more than 8,000 people in six US cities over a period of 15 years. The risk of early death in high- 
level areas was 26 percent higher than in areas with the lowest levels of pollution. 

Researchers with EPA and Harvard’s School of Public Health studied nearly 1,850 school 
children in six U.S. cities (Watertown, MA; Kingston-Harridan, TN; St. Louis, MO; 

Steubenville, OH; Portage, WI; and Topeka, KS). When ozone (smog) levels went up, some 
children coughed more; when ozone and sulfur dioxide levels went up, some children suffered 
from such lower respiratory symptoms as wheezing, chest pain, coughing and phlegm. When 
particulate pollution increased, ALL children suffered symptoms — even when the pollution was 
substantially below the current national danger standard. A reanalysis of this study in 1993 
suggests that the smallest particles, less than 2.5 microns in diameter (PM2.5) are specifically 
responsible for the observed associations with daily mortality. 
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And finally, a survey of earlier mortality studies reveals that the average lifespan shortening 
resulting from exposure to particulates may be as much as two years. That implies that many 
individuals in the populations have lives shortened by years — not days as some critics contend. 

THE CURJRENT OZONE NAAQS DOES NOT PROTECT HEALTHY OR 
VULNERABLE PEOPLE FROM ADVERSE EFFECTS OF OZONE 

Numerous epidemiological studies have documented that as ozone levels rise, so to do 
emergency room visits and hospital admissions. At ozone levels 33 percent below the current 
National Air Quality Standard (NAAQS) children at summer champ and health exercising adults 
can not breathe normally, suffering from shortness of breath, coughing, painful breathing and 
loss of lung function. Data from Toronto and Southern Ontario showed large increases in 
hospital admissions due to ozone and acidic air pollution, even at levels well below the current 
health standard. On average summer pollution days the ozone levels, typically below the current 
U.S. standard, were linked to 29 percent of all respiratory admissions. On high pollution days 
ozone and acid particles were associated with approximately 50 percent of respiratory hospital 
admissions. Another study of hospital respiratory admissions for infants in selected Ontario 
hospitals found that relatively low levels of summer pollutants (ozone and sulfate particulate 
matter) accounted for 16 percent of such admissions. Another study found that when ozone 
levels were above .60 parts per million (ppm) -- a level one-half/of the current standard — 
emergency room visits for asthma occurred 28 percent more frequently. The researcher 
concluded that “ozone adversely affects asthmatics at levels well below the current U.S. 
standard. Other recent studies of children found that ozone smog causes inflammation of the 
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upper airways of normal, healthy children at concentrations well below the current health 
standard. 

However, many researchers believe the documented hospitalizations are the “tip of the iceberg” 
in defining the health effects of ozone. Exposure to ozone at the current standard can cause a 
decrease in lung fimction even in healthy children and adults. Children are more susceptible to 
the effects of air pollutants than adults because their lungs and defense systems are still 
developing, they breathe more air in proportion to their body weight than do adults, and they 
tend to be more active in the summer when ozone is a particular problem. Many scientists and 
physicians are concerned that chronic irritation fi-om breathing ozone might influence the normal 
healthy development of the lung during childhood and contribute to the development of serious 
lung disease when our children become adults. Moreover, children with preexisting lung 
problems pay the greatest price for breathing polluted air. For example, some 10 percent of 
American children develop symptoms of asthma at one time or another. That number has 
doubled over the past 18 years. 

While it has yet to be proven that ozone causes asthma, although important evidence has been 
found. What we do know is that exposure to ozone in this increasingly large number of children 
poses a serious threat to their respiratory health. Exposure to ozpne for these children means that 
the inflammation in their lungs will be increased and that preexisting inflammation and irritation 
will not heal. For some of these children this exposure means increased suffering, missed work, 
missed school, and may eventually mean school failure and lost opportunities. For other children 
in our cities it means that a severe asthma attack that have been controlled by treatment in an 
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intensive care unit will not be controlled and that these children will die. According to Dr. John 
McBride, a pediatric pulmonlogist practicing in Rochester, New York and specializing the care 
of children and adolescents, exposure to ozone means greater health care costs for 
hospitalizations, medications, and physician visits and absences from work and school. In a June, 
1996 statement. Dr. McBride said: 

“What I most what to get across to you is this: for many asthmatic children, ozone 
exposure means inconvenience and missed play and school opportunities. For 
others it means serious suffering and even death.” 

Other studies of increased mortality in Los Angeles and New York City clearly linked ozone to 
increased death rates. A 10 percent increase above average ozone levels was associated with 
approximated 2 additional deaths per 1000; similarly, a 50 percent increase above average ozone 
levels (not uncommon in the summer) was associated with 10 additional deaths per 1,000. Yet 
another study showed that healthy young adults developed significant lung function reductions, 
additional coughing and breathing pains, and increased airway reaction to irritants when exposed 
to ozone at levels between .80 to .120 ppm while moderately exercising for five hours. The 
exercise was designed to mimic that of a construction worker. Lung inflammation was also 
documented with these exposures. A review of studies conducted on healthy exercising adults 
revealed that while most subjects experienced a 5 to 15 percent decrease in lung function at or 
below the current federal standard, some sensitive individuals suffered a debilitating 40 to 50 
percent loss. And finally, a study of the respiratory effects of ozone on amateur cyclists found 
that healthy exercising men suffered significant symptoms such as shortness ofbreath, chest 
tightness, and wheezing at ozone concentrations well below the current U.S. ozone standard. 
Although the primary effects in the impressive body of research which we believe supports a 
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tighter ozone standard primarily relates to effects ozone has in causing or contributing to illness, 
which may result in hospitalization, the American Lung Association would like to call attention 
to the growing body of research linking ambient levels of ozone to mortality. Indeed, several 
studies have been published since CASAC reviewed the Staff Paper and the Criteria Document 
for Ozone, in July, 1996. While the EPA has identified the link between ozone and early death 
as a “factor” taken into consideration, it explicitly relied on the morbidity effects as the principal 
rationale for setting a new standard because of the limited amount of available information 
related to mortality effects. 

As Congress and the public review EPA’s proposal for a tighter ozone standard , we submit this 
data must not be ignored. Some of these studies show that, in some cities, as ozone increases to 
levels commonly found in the United States, the risk of premature death increases from two to 
six percent among the people exposed to this air pollution. A complete list of the studies 
assessing the link between ozone and mortality is attached to this testimony. EPA has been 
criticized for including reduction of mortality among the benefits identified in its Regulatory 
Impact Analysis for the ozone proposal. We would assert that given the growing body of 
evidence linking ozone exposure to early death, EPA should provide estimates of the benefits of 
reducing ozone-related mortality even though this data may not be sufficient by itself to provide 
the scientific basis for a tighter standard. 

As adults we share a responsibility to provide for and protect our children and other vulnerable 
populations. As parents, most of us are naturally programmed to spare no sacrifice for the benefit 
of our own children. It is just as important that, as a society, we protect all of our children and 
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Other vulnerable populations from harm. We must take action to ensure that our children and 
others with respiratory problems do not suffer simply by breathing the air in our cities. 
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Mr. McIntosh. Thank you very much, Dr. Munzer. We’ll now 
proceed with questions to each panel in blocks of 5 minutes of time 
per Member. And if we’ve got time — one of the witnesses on our 
second panel is on a tight schedule. I’m going to try to get that sec- 
ond panel started as close to 11 as possible. 

I’ve got a couple of questions that I’d like to ask. The first one 
is for Ms. Kline. I understand that you attended one of EPA’s work- 
shops on the PM ozone issue that was held in Philadelphia last 
year. Could you describe it, the way in which the workshop was 
conducted? And do you think it was a fair presentation of the sub- 
ject matter at that workshop? 

Ms. Kline. It was a public meeting that was held in July 1996. 
And at that meeting I was basically a spectator. And I became a 
little upset by lunch time because I watched what I thought was 
happening — what appeared to me was happening was that folks 
were coming up to the front to make comment, and they were 
being — we were being told that their attitudes and their testimony 
represented public — the idea of what the public was thinking. It 
represented the mind-set of the public. 

And, in fact, they spoke only to one side of the question. And it 
wasn’t an accurate — in my mind it was not an accurate example of 
what the whole public, the broad spectrum, which is what EPA had 
initially said they were looking for. It wasn’t. It did not represent 
the broad spectrum of public comment. 

Mr. McIntosh. Did you feel that it addressed the best possible 
ways to benefit people who have asthma? And I guess, what do you 
think we as a Congress should do to benefit people who do suffer 
from asthma? 

Ms. Kline. I felt that there were — and, again, that’s why I men- 
tioned the emotional responses. There were people that were being 
wheeled up in wheelchairs, and people that were using medication 
while they were speaking. And, to me, it appeared to be contrived. 
And it felt upsetting to me. And I feel that Congress really needs 
to, as Dr. Grande said, look at some other issues that are out there 
that really impact. 

For instance, my children. I’m not convinced that it’s ozone that 
hurts my children. I’m real concerned about that wall that’s drip- 
ping plaster into my room everyday. You talk about stuff that we 
breathe. This school. This is every day, all day long for some of my 
children. And me, too. And I think that we need to look at some 
other things besides just this. And I’m not convinced that the 
science is there. I’m really not. 

Mr. McIntosh. Thank you. And if I might introduce into the 
record an article that was in the Washington Post yesterday, actu- 
ally, titled “New Attack on Asthma: Doctors Now Recommend 
Early Aggressive Treatment.” In the article it discusses how, coinci- 
dentally, we’ve seen an improvement in air quality because of the 
Clean Air Act, we’ve seen at the same time an increase in asthma 
suffering. They feel perhaps the greatest cause is not ambient 
ozone or particulate matter, but causes in indoor air, dirty air, with 
mites and other things. 

Ms. Kline. Right. 
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Mr. McIntosh. I wanted to check with you, Dr. Munzer — do you 
disagree with the basic premise of that article, that perhaps the 
best thing we could do for asthma sufferers would be to find ways 
to have cleaner indoor air? 

[The information referred to follows:] 
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Doctors Now Recommend Early, Aggressive Treatment by sauv squires 
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fawt DocombM witih mottled skin and labored 
bieadiing and wan rasbed to the pedia&v 
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and piOm be covered in plastic to reduce 
expooure to microscopic dust miles that can 
dten trigger an asthma attack. Perfume is 
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reapoasc b each of Ae children and if they 
had any Mthma lymptom s . They found Aai 
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Dr. Munzer. I haven’t read the article, there. I have it sitting 
and waiting. Because I’m sure I’m going to get comments from my 
patients about it, as invariably happens when there’s something in 
the newspaper. But we have not said that air pollution, as such, 
has caused asthma. There are many different causes for asthma. 
And a lot more research is needed to find out exactly what those 
causes are. One of the causes that we do know about, for example, 
is maternal smoking. That has definitely been implicated as being 
a causal factor in the development of asthma. But there is no ques- 
tion whatsoever that both indoor pollution and outdoor pollution 
can aggravate and bring on attacks of asthma in people who have 
the condition. 

Mr. McIntosh. I want to get to Dr. Grande’s point in a second. 
Just looking at the subset of the population that are asthma suf- 
ferers, couldn’t we do a lot more with $6 to $8 billion by spending 
it on research to detail those causes and perhaps even paying for 
the medicine that they need to alleviate the symptoms at this 
point? 

Dr. Munzer. I think we need a lot more money invested in find- 
ing out what the causes of asthma are. And I think we need to do 
both. We also need to tackle the problem of air pollution, which 
doesn’t only affect people with asthma, but healthy populations. 
And it also affects people with chronic obstructive lung disease. 
And in many cases we found out — for example, especially in the 
case of particulates — that the people who are most likely to die 
from the effects of particulate pollution are people with heart dis- 
ease. 

Mr. McIntosh. And so there are other collateral causes in addi- 
tion to the particulates? Is that what I understand you’re saying? 

Dr. Munzer. It appears that particulate pollution is maybe the 
straw that breaks that camel’s back, when you have a person 
whose system is compromised by heart disease. 

Mr. McIntosh. Again, getting back to this question of how we, 
as a society, would spend $6 to $8 billion. I’m very skeptical that 
the best use of those resources is one that provides very limited 
benefit. I mean, EPA’s own estimate is less than 1 percent of the 
population with asthma would benefit from it. Whereas you might 
be able to directly benefit the entire population. Or, perhaps, as 
you’re pointing out, benefit other people — people who suffer from 
heart disease and other things by spending it on research in that 
area. 

Dr. Munzer. But asthma is a very common disease. It affects 
from 5 to 10 percent of the population. It’s also a disease that’s on 
the increase. In the last 10 years, we’ve seen a 48 percent increase 
in the incidence of asthma. So, yes, it is very important that we 
find the underlying cause, that we try to find a cure for asthma. 
But it is also very important that we help people who have asthma 
today to breathe better. 

Mr. McIntosh. Thank you. I’ll have some more questions. My 
time is up. Mr. Sanders. 

Mr. Sanders. Thank you very much, Mr. Chairman. Let me 
begin by directing some questions — Dr. Grande? Is that how you 
pronounce your name? 

Dr. Grande. Yes, sir. 
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Mr. Sanders. And maybe to Ms. Kline, as well. Because both of 
you raised an interesting point. Ms. Kline described for us the hor- 
rendous working conditions — or educational circumstances that her 
kids are forced to operate under — a school system clearly inad- 
equate. And Dr. Grande appropriately pointed out that we are 
underfunding many other areas of health care, which I certainly 
agree with. He talked about trauma, cancer research, heart dis- 
ease, and so forth and so on. 

What I find a little bit incongruous, though — and let me start 
with you. Dr. Grande — is while you’re here in a sense saying, “We 
have limited resources. Why are we doing this rather than that?” 
And I’m wondering, would you give that testimony, perhaps — and 
please — before the Armed Forces Committee, which is proposing to 
spend $1.5 billion each for 20 B-2 bombers that many people think 
we don’t need. Would you give that same testimony in terms of 
those committees dealing with corporate welfare, where we’re pro- 
viding $125 billion a year in tax breaks and subsidies to large cor- 
porations? 

In other words, what you’re saying is we have limited priorities. 
I agree. But I find it strange that you’re arguing against clean air 
rather than against excessive military spending and tax breaks for 
the wealthy. Would you want to comment on that? 

Dr. Grande. Sure. I just want to clarify my position. I’m not ar- 
guing against clean air. I’m arguing against the decisionmaking 
process where you’re allocating public funding to clean air without 
doing a thorough review of competing priorities for those fundings. 
Now, your question about the B-2 bombers — if it was placed in the 
same context, my answer would be yes. I would give the same testi- 
mony. 

Mr. Sanders. OK. 

Dr. Grande. I think it would be fairly naive of me to assume 
that we’re playing some type of zero sum game here, that money 
that doesn’t go to clean air now is going to go to trauma. I don’t 
think that that’s true. And I’m not here talking about trauma or 
about clean air. I’m talking about public health priorities. And I 
haven’t seen anything nor am I convinced that there’s any correct 
thinking in that regard yet. 

Mr. Sanders. I’m just suggesting that in a certain way we are 
talking about zero sum. We have a budget, and we make decisions. 
And the Congress will vote to spend $100 billion a year defending 
Europe and Asia against a non-existent enemy or we will put the 
money into trauma care, research for cancer, research for heart dis- 
ease. Those are decisions that we make. And I just find it inter- 
esting that what you’re saying is, you’re deciding priorities between 
cleaning up our air and trauma. And I would suggest that we 
should broaden that debate over our national priorities. 

Let me ask Dr. Munzer a question, if I might. Dr. Munzer, how 
widespread of a problem is asthma in the United States today? And 
does ozone trigger asthma attacks? Is there any scientific dispute 
over whether ozone triggers asthma attacks? 

Dr. Munzer. Asthma affects about 5 to 10 percent of the U.S. 
population. And over the last 10 years, there has been an approxi- 
mately 48 percent increase in incidence of asthma. There is no 
question but that ozone pollution does trigger asthma attacks. 
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Mr. Sanders. OK. Some have argued that revising the ozone 
standard is not that important from a public health perspective be- 
cause of the relatively small amount of hospital admissions attrib- 
utable to asthma. Is the number of hospital admissions the best in- 
dicator for the magnitude of the public health threat that ozone 
presents? 

Dr. Munzer. Emergency room admissions really only represent 
the tip of the iceberg when it comes to the cost of asthma. Most 
patients who develop acute asthma attacks do not end up in emer- 
gency rooms. But that is the most measurable thing we have avail- 
able. And that’s why we cited the study about emergency room vis- 
its. But we should understand that that really only represents the 
tip of the iceberg when we’re talking about the health effects of 
ozone on people with asthma. 

Mr. Sanders. OK. I will pass at this point. 

Mr. McIntosh. Thank you, Mr. Sanders. Mr. Waxman. 

Mr. Waxman. Thank you very much, Mr. Chairman. Dr. Munzer, 
you just made a very clear and unequivocal statement, and I want 
to underscore it. You’re the only scientist on this panel that deals 
with asthma and lung problems, and you’re the only physician that 
deals with patients with those kinds of problems. Are you saying 
unequivocally that ozone and particulates in the air cause an in- 
creased problem with those who have asthma? 

Dr. Munzer. Ozone is a very powerful irritant to the respiratory 
tract. We’ve known that. And ozone causes, as part of its response, 
a narrowing or spasm of the air passages, inflammation of the air 
passages, which translates into the very basic mechanisms of asth- 
ma. So, yes. There is no question whatsoever that ozone causes 
asthma attacks and that it also interferes with the lungs’ defense 
mechanisms against other affecting agents such as bacteria and vi- 
ruses, because it interferes with the function of the alveolar macro- 
phage, the scavenger cells that keep our lungs clear. 

Mr. Waxman. Mr. Chairman, the time should be started from the 
beginning. Now, does particulate air pollution trigger asthma at- 
tacks? 

Dr. Munzer. Particulate air pollution has many of the same ef- 
fects that ozone does. There are only so many ways in which the 
lung can react. When the lung is injured it reacts by developing 
spasm and inflammation of the air passages. And that’s what we 
mean by asthma. And there are many offending agents that can 
cause that. 

Mr. Waxman. Are these asthma attacks triggered by ozone and 
particulate air pollution at levels below the current standards? 

Dr. Munzer. The medical literature now is unequivocal about 
the fact that the current standards are no longer protective for peo- 
ple with asthma, and that, indeed, asthma attacks occur at levels 
below the current standard. 

Mr. Waxman. I was surprised by Ms. Kline’s statement. She said 
that she’s not convinced that ozone is hurting her child with asth- 
ma. She’s more concerned about plaster in the building. Yet Dr. 
Munzer told us that the scientific literature is clear on this subject. 
Do you still doubt the science of it? 

Ms. Kline. What I meant was that I don’t have a question about 
whether or not ozone is bad for your lungs. My question is whether 
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it’s worse than some of the other triggers and some of the other 
problems that my children have. It’s not that ozone is a good thing. 
It’s that ozone is not as important, perhaps, as some of the — and 
I’m not even saying that I know that. I’m just saying 

Mr. Waxman. Yes. You don’t doubt, then, that ozone and particu- 
late pollution can trigger asthma attacks? 

Ms. Kline. I believe that it can. 

Mr. Waxman. OK. Now, does anybody on the panel disagree with 
that? 

Dr. Grande. Well, I just wanted to respond to one of your com- 
ments. I 

Mr. Waxman. No. I’m asking you the question. Do you disagree 
with the statement that air pollution can trigger asthma attacks? 

Dr. Grande. I believe that air pollution can trigger asthma at- 
tacks. I also agree that the data that I’ve reviewed — and spoken to 
other experts — that addressing different components of that argu- 
ment are equivocal. 

Mr. Waxman. Yes. Dr. Munzer, do you have any comment on the 
science of this? 

Dr. Munzer. I think the science has been reviewed by both the 
Environmental Protection Agency, its panel of outside scientists, it 
has been reviewed by scientists in the American Thoracic Society, 
the medical section of the American Lung Association. And I be- 
lieve that there is a very broad consensus on this issue, as broad 
a consensus as you will find among scientists, that air pollution, 
ozone, fine particulates do trigger asthma attacks. 

Mr. Waxman. There’s a statement from the American Lung Asso- 
ciation of a study that said emergency room visits for asthma oc- 
curred 28 percent more frequently when ozone parts were about 60 
parts per billion, a level about one-half the current standard. When 
they were below 60 parts per billion, the researchers concluded 
that ozone adversely affects asthmatics well below the current U.S. 
standard. 

What does it mean if a kid has an asthma attack? I don’t have 
asthma. I don’t have a child that has asthma. But I do know people 
who have had it. It means that they can’t catch their breath. If 
we’re talking about increased emergency room visits, those are the 
ones who show up at the emergency rooms. I know kids who have 
asthma attacks that never show up at emergency. 

Dr. Munzer. Asthma is really a form of suffocation. It’s like 
breathing through a very fine straw. It’s extremely painful. It’s not 
something to be minimized as a health effect. It’s a very serious, 
very painful condition. It can come on very quickly. And it can, un- 
fortunately, at times, be fatal. And, in fact, the death rate from 
asthma has also gone up very markedly in the last 10 years. 

Mr. Waxman. Dr. Munzer, the problem of asthma attacks trig- 
gered by air pollution, are they common or uncommon? 

Dr. Munzer. Asthma is a very common condition. And, unfortu- 
nately, air pollution is still a very common problem in many areas 
of the country. And so I believe that air pollution is really a major 
factor in precipitating asthma attacks. 

Mr. Waxman. We’re talking about asthma, but air pollution also 
affects people with heart disease and other ailments, as well. 
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Dr. Munzer. Air pollution certainly has an effect on people with 
chronic bronchitis and emphysema. It has an effect on children, 
whose lungs are not yet fully developed and who really need their 
defenses against bacteria and viruses, and can’t have them inter- 
fered with. And that’s why they develop deep chest infections when 
they’re exposed to air pollution. And the same thing is true for the 
elderly. Their defense mechanisms are on the wane. And they, also, 
are particularly vulnerable to the effects of air pollution. 

Mr. Waxman. Now, Ms. Kline talked about her experience with 
her child. Would a parent know if a child’s asthma attack is being 
triggered by ozone levels that are maybe too high? 

Dr. Munzer. I think that would be very difficult for an indi- 
vidual parent to know. I think that’s precisely where Government 
comes in. We, as individuals, cannot measure levels of ozone in the 
atmosphere. But, certainly 

Mr. Waxman. Let me interrupt you, because I see the yellow 
light. And before my time is over — the chairman suggested maybe 
we ought to take money and spend it on research on asthma and 
not on air pollution control. Maybe we ought to spend it on medica- 
tions for people with asthma and not air pollution control. But that 
doesn’t make any sense to me if we already know that air pollution 
is such an enormous problem that we have to go buy medicines to 
treat people. If we can avoid the problem and prevent some of 
these asthma attacks by reducing air pollution that we breathe and 
have such a devastating impact on people with asthma. What’s 
your comment about that? 

Dr. Munzer. Well, it’s been suggested that people with asthma 
who are exposed to pollution could just take more medication. But 
these medications do have very serious side effects. There have 
been several articles in the last few years of mortality attributable 
to the excessive use of bronchodilators. So there is a real price to 
pay. And, certainly, prevention remains the best medicine. 

Mr. McIntosh. Thank you, doctor. I have some additional ques- 
tions on that. We’re going to flip back and forth. Let me ask Dr. 
Munzer a question. What I was, in fact, indicating was there’s an 
evidence put forward in the Washington Post article and other 
places that the greater cause of asthma does not come from ambi- 
ent air pollution but other causes. Ms. Kline mentioned natural 
causes — camp, also causes in the home, dust and mites — and if we 
were going to allocate $8 billion of social resources to benefit the 
total universe of asthma sufferers, which I understand the Amer- 
ican Lung Association indicates is about 13 million. 

The lower range of that 5 to 10 percent you mentioned, that you 
could benefit all of those people % providing some assistance to 
them in either determining ways they could be cured from asthma 
or providing the medicines they need to treat asthma that is not 
caused by air pollution, and that, rather than picking out — I guess 
the EPA’s number 15,000 individuals, which is less then 1 percent 
of that entire universe — then why wouldn’t we want to benefit a 
greater number of people, perhaps, and imposing significantly less 
trauma to society as Mr. Congress was mentioning? 

Dr. Munzer. The American Lung Association, certainly, for a 
long time, has favored more research dollars for asthma. I think we 
do need to know the causes for asthma. And we have to invest 
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more in asthma as a disease. We have also very strongly supported 
access of health care to people so that they can treat their asthma 
properly. Asthma medications are extremely expensive. One of 
those little metered dose inhalers costs about $60. And some pa- 
tients take three or four of them. 

Mr. McIntosh. Three or four inhalers over what timeframe? 

Dr. Munzer. Over a month. Three or four at a time. And they 
last about a month. 

Mr. McIntosh. Yes. 

Dr. Munzer. So, we have an immediate cost that is extremely 
high. Plus some of these medications now turn out to have long- 
term side effects. There is no question, therefore, that in addition 
to treating asthma, in addition to doing research in asthma, we 
also need to try to prevent individual asthma attacks. And one very 
important strategy in that battle is to control air pollution. Air pol- 
lution is a major factor, not just in a very small number of people 
with asthma, but in many people with asthma. 

Mr. McIntosh. Now, one of the things that I’ve heard from other 
farmers — and Mr. Wade, you might want to address this — is that 
it would be virtually impossible for most agricultural sectors in the 
United States to comply with the proposed EPA standard and still 
be able to till the ground. You mentioned problems that you face 
in your particular sector of disposing of waste, storage of fertilizer 
and other chemicals. Do you have any estimates of the magnitude 
in the agriculture sector of that proposed change? 

Mr. Wade. Well, to begin with, the PM2.5 problem isn’t a meas- 
ured problem, at least in agriculture. It’s a problem that’s cal- 
culated based on PM 10 measurements. And it’s extrapolated from 
that data. So the $24 million study that I alluded to in my com- 
ments that’s being conducted at Crocker Nuclear Lab at UC Davis 
is looking at not only PMIO, but PM2.5. And what we’re finding is 
it’s a much smaller issue for agriculture. It’s more of an urban 
issue. But it’s one that’s going to be pervasive and one that is na- 
tionwide. So I believe that everybody will be affected by it. But we 
are unsure of the extent of it at this point. 

Mr. McIntosh. Now, one hypothetical solution to making sure 
that there wouldn’t be these PM2.5 particles in the air would be 
to eliminate agriculture production, because then you wouldn’t 
have that result from the disking in the spring or in the fall during 
dry periods. Would that be worth the tradeoff? 

Mr. Wade. Well, it depends on what consumers want to pay for 
a food supply and what they want in terms of food safety, whether 
or not we want an agriculture industry in the United States. 

Mr. McIntosh. And could you explain why EPA’s proposal with- 
out finishing the study on PM2.5 would cause problems legally? 

Mr. Wade. At one time the best science we had said that the 
earth was flat. And what we’re trying to do is determine best what 
the sources of PMIO and PM2.5 are. And until that data is avail- 
able, it’s going to be impossible to develop a control measure or a 
solution that’s going to be equitable for the public and equitable for 
business in the country. When I’m making decisions on my farm, 
when I need to determine whether or not I have an insect pest that 
we have to take care of, we don’t go out and arbitrarily spray be- 
cause there might be a problem. 
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We check it out. We put pheromone traps out to determine what 
the problem is. And we solve that particular problem. We’re not 
doing that in this case. We’ve got a supposition that there might 
be a problem. And we’ve got a blanket solution without deter- 
mining whether or not it’s going to be helpful. 

Mr. McIntosh. Thank you, Mr. Wade. Mr. Kucinich, do you have 
any questions for the panel? 

Mr. Kucinich. Yes. I do. Thank you very much. 

Mr. Waxman. Would the gentleman just yield for a unanimous 
consent request? 

Mr. Kucinich. Yes. 

Mr. Waxman. I want to put in the record an excerpt from 
CASAC’s closure letters on the fine particulate matter standard. 
And it says, “With the incorporation of our suggested changes the 
revised criteria document will be very comprehensive and will pro- 
vide an adequate scientific basis for regulatory decisions on partic- 
ulate matter based on available information. There was also con- 
sensus that a new PM2.5 NAAQS be established with 19 panel 
members endorsing the concept of a 24-hour and/or an annual 
PM2.5 NAAQS.” Thank you. 

[The information referred to follows:] 
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Excerpts From CASAC’s Closure letters on the Fine 
Particulate Matter Standard 

“With the incorporation of our suggested changes, the revised Criteria Document 
will be very comprehensive and will provide an adequate scientific basis for 
regulatory decisions on particulate matter based on available information.”' 

“There was also consensus that a new PM2.5 NAAQS be established, with nineteei 
Panel members endorsing the concept of a 24-hour and/or an annual PM2.5 
NAAQS.’" 


'Letter from George T. Wolff to Carol M. Brovraer, Closure by the Clean Air Scientific 
Advisory Committee (CASAC) on the draft Air Quality Criteria for Particulate Matter, March 
15, 1996, p.3. 

^Letter from George T. Wolff to Carol M. Browner, Closure by the Clean Air Scientific 
Advisory Committee (CASAC) on the Staff Paper for Particulate Matter, June 13, 1996, p.2. 
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Mr. Kucinich. Thank you very much, Mr. Chairman and mem- 
bers of the panel. I have a question for — is it Mrs. Kline? Ms. 
Kline. 

Ms. Kline. Yes. 

Mr. Kucinich. OK. Mrs. Kline, first of all I want to say that 
you’re to be commended for working with the children in the fourth 
grade. I think teaching is very important, particularly in the inner 
city. As someone who grew up in the inner city, I know how influ- 
ential teachers can be. And, also, as someone who grew up in the 
inner city, and with all of the economic problems that come from 
growing up in a big family in the inner city, I was surprised to see 
from your testimony that your students, even though the poverty 
rate is 86 percent, have fireplaces and lawns. Because in my neigh- 
borhood, we didn’t have fireplaces and we didn’t have lawns. And 
some of us didn’t even have cars. And I wonder how those choices 
were brought before the children. Because in some poor neighbor- 
hoods they don’t have those kinds of choices. 

Ms. Kline. That’s right. And in my neighborhood, 86 percent is 
good. There are neighborhoods in Philadelphia that are 99 percent 
poverty level. My neighborhood is a neighborhood that used to be, 
in its day, a rather well-to-do neighborhood, so that some of the 
homes in the neighborhood are quite lovely. But the value of them 
is not there any more. Some of them have three stories. Some of 
them have five bedrooms. But the value of the home is not there. 
Now, currently, we’re in the midst of a unit on ecology. So, my stu- 
dents have studied a lot about different biosystems of the world. 
And they know something about pollution. And they know some- 
thing about how to solve problems. 

Mr. Kucinich. Do your children ever complain about pollution? 

Ms. Kline. No. They really don’t. Because this is their life. So 
they don’t really know that there’s anything to 

Mr. Kucinich. Did you ever discuss with them the differences 
that can occur in some places where children live in environments 
which are polluted? 

Ms. Kline. Yes. Well, we’ve discussed things like the deforest- 
ation of the rain forest. And we’ve discussed some different — and 
they’ve taken trips out of the city. And they see what other chil- 
dren have in their schools. And when I asked last year for the chil- 
dren to bring in just trash that they find in the neighborhood — ^be- 
cause we were going to make a sculpture out of it — I had wine bot- 
tles brought in and beer cans brought in. And, so, that’s the neigh- 
borhood. 

Mr. Kucinich. OK. I have a question for Dr. Grande. You’re the 
executive director of this ITACCS. Is that a full-time position, doc- 
tor? 

Dr. Grande. No. It’s not. It’s a volunteer position. 

Mr. Kucinich. How often do you meet? How often does your as- 
sociation meet? 

Dr. Grande. Well, around the world — we’re an international as- 
sociation — I would say at least on average one to two times per 
month somewhere in the world. 

Mr. Kucinich. But, I mean, how often have you met in the 
United States? When is the last time you had a meeting in the 
United States? 
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Dr. Grande. About 2 weeks ago. And we have one about 4 weeks 
from now in Baltimore. 

Mr. Kucinich. And when you meet with this voluntary position 
that you have, did you have kind of a roundtable discussion among 
all your peers? Is your testimony representing — is it the product of 
discussions among all your peers? 

Dr. Grande. Well, the way the society works is we have over 
1,000 members. It’s governed by a board of directors, which is duly 
elected. I was elected as executive director. Decisions are taken at 
board level. We’re advised by committees or subcommittees, much 
like you are. And the consensus on this issue is one that has been 
developed, I think, over the last 9 months or so. 

Mr. Kucinich. And when you say the consensus was developed, 
who was involved? You have 1,000 members. How many people 
made the decision about your testimony? 

Dr. Grande. The board of directors and our advisors that we 
have deemed appropriate in terms of media advice, political advice, 
much, I suppose, like the American Lung Association. 

Mr. Kucinich. So, what’s the address of your organization? 

Dr. Grande. The address is P.O. Box 4826, Baltimore, MD 

21210. 

Mr. Kucinich. OK. And can you tell me if the job that you 
have — do you see air pollution as a traumatic injury at any time? 

Dr. Grande. It can be described that way. Yes. 

Mr. Kucinich. And if it is described as a traumatic injury, would 
you say that a reduction in air pollution could reduce traumatic in- 
juries? 

Dr. Grande. I wouldn’t make that statement. 

Mr. Kucinich. Could a reduction in air pollution reduce trau- 
matic injuries to the lungs, the incidents? 

Dr. Grande. Well, I think the evidence that Dr. Munzer brought 
out is that we know that air pollution is a risk factor for not only 
developing the acute exacerbation of asthma. How important it 
ranks as another issue, we don’t know. I think he stated that. 

Mr. Kucinich. So, do you support his testimony, then, with re- 
spect to the problems associated with air pollution and the impact 
on the lungs? Do you agree with his 

Dr. Grande. Not completely. No. 

Mr. Kucinich. What do you disagree with? 

Dr. Grande. Well, I’ve discussed this issue, as I’ve had to in my 
role, to try to consolidate the testimony which was presented here 
today. And I’ve spoken with experts in allergy and immunology 
who are investigating specifically the issue of particulate matter 
particularly with a view toward the differences as the chairperson 
brought out between external and internal PM. And the thinking 
now that I’ve heard is that ozone is not an issue, and that particu- 
late matter, nobody really knows where it is, and that if it’s any- 
where, it’s probably particulate matter is an issue within the inte- 
rior rather than the external area. And these proposed regulations, 
I understand, do not impact that differential. 

Mr. Kucinich. But as far as you’re concerned, if it does get that 
bad, the victims, if you could call it that, could use an inhaler one 
extra time on the worst day and that would help them? Is that 
right? 
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Dr. Grande. Well, no. I disagree. And I want to come back to 
what some 

Mr. Kucinich. That’s in your testimony. 

Dr. Grande. What? 

Mr. Kucinich. Your testimony is, “According to the study au- 
thors, this increase in asthma exacerbation equates to one extra 
use of an inhaler among one in seven severe asthmatics on the 
worst pollution day. An important health problem? Possibly. But 
before we commit our scarce resources, wouldn’t it be useful to 
know exactly where this health effect ranks among other public 
health priorities.” 

You’re citing something. Do you believe this or don’t you? 

Dr. Grande. I believe that that’s what those authors said in 
their statement. And I used it as an example to bring up the 
equivocalness of this entire discussion. 

Mr. Kucinich. And would you prescribe an extra inhalation of a 
bronchodilator as a way of solving air pollution as opposed to lower 
particulate levels and lower ozone levels? 

Dr. Grande. Well, I think that Dr. Munzer addressed that. I 
think that patients that have inhalers know — ought to know it’s a 
logical thing. If you have asthma and you’re having difficulty 
breathing, and you have a methodose inhaler handy, use it. That’s 
not a big issue. I take care of trauma patients. And as opposed to 
the distinction made previously, I take care of acute emergency 
asthma patients seen in the emergency department and in the crit- 
ical care department. 

If I have two patients coming through the door — an acute asthma 
patient, pediatric, and an acute pediatric trauma patient — I can 
say almost 100 percent I can reverse that asthmatic situation. I 
can’t say that in the case of the trauma case, even though the re- 
sources exist which would allow me to do that if I had it. 

Mr. Kucinich. One final question. If you were convinced that im- 
proved standards for PM as well as for ozone could reduce the 
number of emergency room visits by children and others with 
chronic obstructive pulmonary disease or asthma, would you then 
support those standards? 

Dr. Grande. No. I think that they have to be presented within 
the context of other priorities, and there has to be some rational 
decisionmaking by those who are elected to make those decisions 
in terms of how those moneys should be spent. 

Mr. McIntosh. Thank you very much. I will not ask any more 
questions now, but ask the panel if perhaps we could send you 
some in writing and you could provide additional answers to those, 
so that we could move on to the next panel. Mr. Sanders, a couple 
more very brief questions. 

Mr. Sanders. Yes. I didn’t want Mr. Wade to feel left out and 
ignored here. So I have a question for you. Mr. Wade, it is my un- 
derstanding that it is a coal-burning plant in Ohio that emits more 
NOx — that’s nitrogen oxide, a precursor to ozone — than all of the 
utility plants in New Jersey and five times the annual emission of 
the District of Columbia. And those NOx ride on westerly winds to 
the Northeast, where folks in New York and Vermont and Massa- 
chusetts breathe that stuff. 
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Now, do you think it is fair to the families in New England or 
New York who have to spend money on medical bills or have to 
take care of sick kids, that the Federal Government not deal with 
that and that that coal plant continue to pollute? 

Mr. Wade. I have to refer to comments by Secretary Browner in 
her testimony when she used words like “may” and “might” that 
cause a problem from PM 10 and ozone pollutants. Until we know 
that they do and they will, I don’t think we can effectively say that 
this regulation is going to be helpful. 

Mr. Sanders. So you think that, at this particular point, we 
should ignore that problem? 

Mr. Wade. No. I don’t believe we should ignore it at all. I think 
we should study it, and I think we should know what to do before 
we act. 

Mr. Sanders. I see. OK. Thank you. 

Mr. McIntosh. Thank you very much. Let me say thank you to 
all the members of the panel. I believe greatly on input from citi- 
zens of different backgrounds and experiences. Your contribution 
today has been very good. I think the admonition to use caution be- 
fore we act, and make sure we know the problem we’re addressing, 
and using our resources in the best possible manner, is a very good 
one. I will take that to my colleagues in Congress. Thank you all 
for participating today. We will be sending some additional ques- 
tions. 

Let me now call forward our second panel, which are several offi- 
cials of government outside of the Federal Government. One of the 
goals that we’ve had in Congress — at least as long as I’ve been 
here — is to make sure that we are mindful of elective officials and 
their duties in the State and local governments. I appreciate each 
of you coming here today from various regions of the country as 
well as representing different levels of Government and different 
parties in the political system, to participate in this hearing and 
to give us your input. 

As I mentioned for the first panel, it is the policy of the full com- 
mittee to ask all of the witnesses before our subcommittee to be 
sworn in, in order to make sure their testimony is under oath. And, 
so, with all due respect, I would ask each of you if you could please 
rise and join in taking that oath. 

[Witnesses sworn.] 

Mr. McIntosh. Thank you very much. Let the record show that 
each of the witnesses answered in the affirmative. Our first wit- 
ness today is a leader from the Midwest, somebody that I’ve been 
honored to work with when I was at the Council on Regulatory 
Issues, the Hon. George Voinovich, Governor of Ohio. Thank you 
very much. I understand fully how busy your schedule is. I appre- 
ciate your willingness to come and share with us your views on 
these proposed standards. Governor Voinovich. 

STATEMENT OF GEORGE VOINOVICH, GOVERNOR OF OHIO 

Governor VOINOVICH. Thank you, Mr. Chairman, Congressman 
Sanders and members of the subcommittee. Thank you for the op- 
portunity to provide comment on the Environmental Protection 
Agency’s proposed changes in the national ambient air quality 
standards for ozone and particulate matter. I’m here today as the 
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former mayor of the city of Cleveland and Governor of Ohio. I care 
deeply about our environment. I was the lead sponsor of the legis- 
lation that created the Ohio Environmental Protection Agency back 
when I served in the legislature, and fought to end the drilling for 
gas and oil in Lake Erie. 

And I strongly support Federal, State and local programs to pro- 
tect the environment and the health of our citizens. And I’m very 
proud. Over the last 20 years Ohio has made significant strides in 
cleaning our air. Ozone has dropped by 25 percent overall, and by 
as much as 50 percent in our urban areas Columbus, Youngstown, 
Canton, Cleveland, Akron, Toledo and Dayton have been brought 
into attainment. Cincinnati is the only area in the State not in at- 
tainment. And we’re just that close to attainment. 

However, the proposed standards threaten to undo all the hard 
work and sacrifice made by our constituents to bring their commu- 
nities into attainment. Right now, only 4 of our 88 counties are not 
in attainment for ozone. And two for particulate matter. If these 
new rules go into effect, over half of Ohio counties will be in non- 
attainment. 

I oppose these proposed standards for several reasons. First, ac- 
cording to the EPA’s own estimates, the cost for implementing the 
proposed standard for ozone exceeds the benefits. EPA acknowl- 
edges that benefits from tightening the ozone standard may be as 
low as zero. And the President’s own Council of Economic Advisors 
predicted that the benefits would be small while the cost of reach- 
ing full attainment could total $60 billion. 

Second, the costs of the proposed standard have been vastly un- 
derestimated. Although EPA estimates the annual compliance cost 
for the ozone standard would be $600 million nationwide, we 
project the annual capital expenditures for Ohio utilities alone will 
exceed $730 million. These costs are estimated to boost utility rates 
more than 17 percent in some areas, with an average increase of 
about 7 percent. 

Third, the projected benefits of the proposed ozone standard ap- 
pear minimal. My own health director reports that Ohio doctors 
will see no perceptible decrease in hospital visits as a result of 
these proposals. And as the subcommittee is no doubt aware, EPA 
recently has backed off even their own modest benefit projections. 
EPA now admits that the current standards are providing greater 
health protection than originally thought. I respectfully urge the 
subcommittee to request that EPA provide an updated analysis 
taking into account new cost and benefit data. 

Fourth, with regard to particulate matter, there is no reliable 
monitoring data and no established monitoring methodology. As a 
result, EPA can only guess which areas will be non-attainment 
under the new standards. So, Federal estimates of compliance costs 
are highly questionable. 

And finally, scientists do not fully understand the links between 
particulate matter and health effects. More information is simply 
necessary. And I think that the President agrees with that. Be- 
cause, as you know, in his budget he has asked for a 37-percent 
increase for research into the potential links between PM expo- 
sures and health effects. And I think in that budget message, in 
the presentation, it said, “To reduce the great uncertainty about 
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PM’s health effects, EPA will continue its effort to identify the 
mechanisms by which particles affect human health.” 

This is clearly a case of putting the cart before the horse. I find 
it hard to believe that anyone in public service has the luxury of 
throwing billions of dollars at a problem without knowing if it is 
hitting the right target. Yet that is exactly what EPA is proposing 
to do. I say, show me the science. Without a significant public 
health benefit, one must ask, why are we going to impose these job- 
killing rules. Small businesses and manufacturing jobs in Ohio and 
across the Nation will be devastated. 

America’s competitiveness in the global marketplace undoubtedly 
will suffer from this unnecessary burden as our trading partners 
benefit from our lack of judgment. A Ford motor facility in Ohio 
had the following real world example of the impact the proposed 
standards for particulates will have. And I think. Congressman 
Kucinich, that this facility is in your district. 

The Cleveland Casting Plant currently controls more than 95 
percent of the particulate sources. Controls on the remaining stacks 
would produce very little if any additional reduction. Therefore, 
should additional reductions be required, there may be no choice 
but to curtail production from current levels. 

Another company in northeast Ohio wants desperately to expand, 
not just to meet the exploding demand that they have for their 
product, but also to take care of their current customers. They em- 
ploy 61 employees at the moment. At the present time they do not 
know whether they ought to go forward and expand the way they’d 
like to. 

In other words, these proposals are creating a catch-22 for this 
company. If they do not expand, they risk losing customers and 
market share. However, if they do expand and new standards are 
implemented, they risk being out of compliance. EPA’s proposals, 
literally — I think this is important today — are checkmaking job cre- 
ation in this country. As a former mayor. I’m concerned also about 
the impact of these proposals on these vulnerable communities. 
And you’ll be hearing from Representative Schoenberg, who I’m 
sure will speak eloquently to the impact that it’s going to have on 
the city of Chicago. 

I would also like to say that I worked with this committee sev- 
eral years ago in terms of dealing with unfunded Federal man- 
dates. Certainly, these proposed rules are a very, very large un- 
funded mandate. And, also, in my opinion, the way the EPA con- 
templates adopting the rules violates SBREFA, which is another 
thing that Congress has done to try and get some sense in some 
of these initiatives in the environmental area. 

I’d like to conclude and point out that almost every major news- 
paper in Ohio has editorialized against these proposals. And ordi- 
narily, our newspapers in the State are great advocates for a clean 
and healthy environment. Our largest newspaper, the Cleveland 
Plain Dealer, said it best. “To oppose the EPA’s new rules is not, 
as some supporters suggest, to favor air pollution, asthma attacks, 
or premature death. To oppose these rules is to favor solutions to 
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identifiable problems, expenditures that produce the predicted re- 
sults, science that stands up to scrutiny, and rulemakers who re- 
spect the difference and laws that expect them to do that.” 

Thank you for this opportunity to appear before your committee. 
[The prepared statement of Governor Voinovich follows:] 
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Governor George V. Voinovich 
Testimony on National Ambient Air Quality Standards 
Subcommittee on National Economic Growth, 
Natural Resources and Regulatory Affairs 
House Government Reform and Oversight Committee 
April 16, 1997 


Chairman McIntosh, Congressman Sanders and members of the 
Subcommittee, thank you for this opportunity to provide comment on the 
Environmental Protection Agency’s proposed changes in the National 
Ambient Air Quality Standards for ozone and particulate matter. 

I am here today as the former Mayor of Cleveland, the Governor of the 
State of Ohio and as a public official who cares deeply about the 
environment. I was the lead sponsor of legislation to create the Ohio 
Environmental Protection Agency when I served in the legislature, and I 
fought to end oil and gas drilling in the Lake Erie basin. I strongly 
support federal, state and local programs to protect the environment and 
the health of our citizens. 

I am very proud that over the last 20 years, Ohio has made significant 
strides in cleaning our air. Ozone has dropped by 25 percent overall and 
by as much as 50 percent in some urban areas. Columbus, Youngstown, 
Canton, Cleveland, Akron, Toledo and Dayton have been brought into 
attainment, and under current standards the Cincinnati area is close to 
achieving attainment status. 

However, the proposed standards threaten to undo all the hard work and 
sacrifice made by our constituents to bring their communities into 
attainment. Right now, only four of our 88 counties are in nonattainment 
for ozone and two for particulate matter. Under the proposed standards, 
Ohio would have more new counties falling into nonattainment than any 
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other state in the nation. Half of Ohio’s counties would fail to meet the 
new standards for ozone or particulate matter. 

I oppose these proposed standards for several reasons. 

First, according to EPA’s own estimates, the costs for implementing the 
proposed standard for ozone exceed the benefits. EPA acknowledges that 
benefits from tightening the ozone standard may be as low as zero, and 
the President’s own Council of Economic Advisors predicted that the 
benefits would be small while the costs of reaching full attainment could 
total $60 billion. 

Second, the costs of the proposed ozone standard have been vastly 
underestimated. Although EPA estimates the annual compliance costs for 
the ozone standard would be $600 million nationwide, we project the 
annual capital expenditures for Ohio utilities alone will exceed $730 
million a year. These costs are estimated to boost Ohio utility rates more 
than 17 percent in some areas, with an average rate increase of 7 percent. 

Third, the projected benefits of the proposed ozone standard appear 
statistically insignificant. EPA originally estimated less than a one percent 
reduction in hospital admissions for asthma, an estimate that is well 
witliin a reasonable margin of error. Moreover, as EPA has 
acknowledged, many metropolitan areas will not achieve the proposed 
new standard. If the standard cannot be met, the health benefits claimed 
by EPA simply will not be realized. 

However, as the subcommittee is no doubt aware EPA has backed off 
even these modest benefit projections. Their study on hospital admissions 
for asthma in New York City, for example, now estimates just a .01 
percent benefit. 
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In generating recent “technical” recalculations of the benefits of the 
proposed standards, EPA has admitted that the current standards are 
providing greater health protection than originally thought. Therefore, the 
anticipated benefits of implementing the new proposal are much lower. 
Given the highly dubious results of EPA’s original analysis, what would a 
new, more rigorous cost-benefit analysis show? I respectfully urge the 
subcommittee to request that EPA provide an updated analysis taking into 
account new cost and benefit data. 

Fourth, with regard to particulate matter (PM), there is little reliable 
monitoring data and no established monitoring methodology. As a result, 
EPA cannot predict with any accuracy the cost of compliance with the 
proposed PM standard. In fact, EPA can only guess which areas will be 
in non-attainment under the new standard, so federal estimates of 
compliance costs are highly questionable. 

Finally, scientists have not established direct links between particulate 
matter and health effects. Obviously, we don’t want our citizens spending 
hundreds of millions of dollars to combat the wrong pollutant. More 
information simply is necessary. 

Fortunately, the President seems to agree, and has proposed a 37 percent 
increase for research into the potential links between PM exposures and 
health effects. The President’s most recent budget proposal says, “To 
reduce the great uncertainty about PM’s health effects, EPA will continue 
its efforts to identify the mechanisms by which particles affect human 
health.” 

This is clearly a case of putting the cart before the horse. I find it hard to 
believe that anyone in public service has the luxury of throwing billions 
of dollars at a problem without knowing if it is hitting the right target, yet 
that is exactly what EPA is proposing to do. EPA should complete the 
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research and conclusively demonstrate the scientific underpinnings of 
these proposals before imposing a new standard. 

Without a significant public health benefit, one must ask why are we 
going to impose these job-killing rules? Small businesses and 
manufacturing jobs in Ohio and across the nation will be devastated. 
America’s competitiveness in the global marketplace undoubtedly will 
suffer from this unnecessary burden as our trading partners benefit from 
our lack of judgment. 

The Small Business Administration’s assessment corroborates this view. 
They said EPA’s proposal “is certainly one of the most expensive 
regulations, if not the most expensive regulation faced by small 
businesses in ten or more years.” This analysis adds, “Considering the 
large economic impacts suggested by EPA’s own analysis that will 
unquestionably fall on tens of thousands, if not hundreds of thousands of 
small businesses, this would be a startling proposition to the small 
business community.” 

A Ford Motor Company facility in Ohio had the following real-world 
example of the impact the proposed standards for particulates will have. 

Cleveland Casting Plant currently controls more than 95 percent of 
all the particulate sources. Controls on the remaining stacks would 
produce very little (if any) additional reduction... Therefore, should 
additional reductions be required, there may be no choice but to 
curtail production from current levels. 

A company in Northeast Ohio wants desperately to expand, not just to 
meet exploding demand, but also to keep current customers. They have 
61 employees at the moment, and could quickly increase to 100. They 
have lost customers because their current production capacity is 
inadequate. They have a $3 million backlog of orders. 
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They already use the most current technology and are in compliance with 
current EPA standards. However, they cannot move forward because the 
technology to bring them into compliance with the proposed standards is 
not available . 

In other words, these proposals are creating a Catch-22 for this company. 
If they do not expand, they risk losing customers and market share. 
However, if they do expand and the new standards are implemented, they 
risk being out of compliance. EPA’s proposals literally are checkmating 
job-creation even as we speak. 

As a former mayor, I am very concerned about the impact of these 
proposals on some of our most vulnerable communities — urban areas. 
Manufacturing jobs that are critical to the economic viabUity of our urban 
centers will be dealt a punishing blow, and our efforts to implement 
welfare reform and move dependent citizens into jobs will be 
undermined. 

What environmental purpose is served by forcing developers and 
investment capital to move out of urban centers to develop and pave 
farmland and wooded areas? The President’s efforts to create 
empowerment zones will be made a cruel hoax by these proposals. This 
proposal raises the age-old question, does the right hand know what the 
left hand is doing? 

Naturally, I recognize that there are varying regional perspectives on the 
debate about clean air priorities. Ohio is heavily involved in the Ozone 
Transport Assessment Group’s work to resolve some of those 
differences. It is my hope that this collaborative, multi-state process can 
bridge some of these differences in the next several months. 
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In the meantime, I would like to take this opportunity to point out that 
Ohio has undertaken considerable efforts and made many sacrifices to 
clean our air. Under the current standards, we expect our final 
community — Cincinnati — to reach full attainment for ozone later this 
year. 

Ohio industries and businesses have spent more than $5 billion on capital 
costs since 1972 to control the primary pollutants regulated by the Clean 
Air Act. Ohio’s public utilities have spent $3.7 billion on air pollution 
controls through 1995, more than the expenditures of utilities in New 
York, New Hampshire, New Jersey, Vermont, Massachusetts, Maryland, 
Maine, Delaware, Connecticut and Rhode Island combined. 

In addition, at a time when many states have been unwilling or unable to 
implement emissions testing for automobiles, we have implemented 
emissions testing in the Cincinnati, Dayton, Cleveland and Akron 
communities. 

Make no mistake, it is an extremely unpopular program among our 
constituents, as Congressman LaTourette will undoubtedly attest, but we 
have persisted because of our commitment to protecting our air quality. 

To those who argue that Ohio must assume vast new burdens, I suggest 
their state at least make the same level of commitment to clean air that we 
have made in Ohio. 

If Congress and the President permit these ill-conceived rules to go 
forward, communities across the nation will be forced to adopt these 
extremely unpopular and burdensome mandates. I worked closely with 
this committee to pass the Unfunded Mandates Reform Act, and it is clear 
that these rules are one of the largest unfunded mandates ever. 

If we have learned anything in the past several decades, it is that the 
American public is willing to make sacrifices and pay for real gains in 
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environmental and public health protection. However, they will not 
support illusory gains that impose vast new costs and burdens. 

Mr. Chairman, these proposals cannot be justified on the basis of either 
costs or benefits. The costs will be exceedingly high and the benefits are 
highly doubtful. 

Ohio’s largest paper. The Cleveland Plain Dealer, said it best: 

To oppose the EPA’s new rules is not, as some supporters suggest, 
to favor air pollution, ashtma attacks or premature death. To oppose 
these rules is to favor solutions to identifiable problems, 
expenditures that produce the predicted results, science that stands 
up to scrutiny, rule-makers who respect the difference, and laws 
that expect them to. 

Thank you. 
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Mr. McIntosh. Thank you very much, Governor. I look forward 
to talking with you more on this. A great quote from your news- 
paper in Cleveland. Our next witness has traveled to us from — 
she’s the mayor of San Diego, and traveled here from the West 
Coast to be with us. I truly appreciate that. Let me now introduce 
Mayor Susan Golding. 

STATEMENT OF SUSAN GOLDING, MAYOR OF SAN DIEGO, CA 

Ms. Golding. Thank you, sir. Mr. Chairman and members of the 
committee, I appreciate the opportunity to appear before you today 
and speak about the EPA’s proposed standards for ozone and fine 
particulate matter. As the mayor of one of the largest cities in the 
country. I’m very much aware and take very seriously the responsi- 
bility of protecting the public health. And I strongly believe we 
have made tremendous progress in cleaning our air, and that we 
should continue our efforts to make the air cleaner. 

I’m aware of my responsibility in that regard, just as I believe 
the EPA honestly believes they will improve the health of every 
San Diegan, if the air standards on these two issues are made 
more stringent. All cities should have cleaner air. However, simply 
ordering us to clean our air to meet unproven standards without 
clear implementation plans is not in the best interest of my city, 
my citizens or any city in this country. 

As a basis for my comments, let me give you a little background 
on my region. We’re the sixth largest city in the country, with a 
population of 1.2 million residents. Our county has approximately 
2.2 million residents. Our air quality is monitored and regulated by 
our local air pollution control board. Unlike most States, California 
places the responsibility for achieving attainment standards in the 
hands of individual counties, who then design programs to fit those 
unique needs. 

There is flexibility in doing this, and we find it’s far more effec- 
tive in actually accomplishing goals. Let me assure you we are 
committed to cleaner air for all our citizens. Our air pollution con- 
trol board, on which I served as chair, and served for at least 8 
years, has been a leader in pursuing programs which have steadily 
improved our air quality over the last 10 years. As you know, Cali- 
fornia is known as an environmentally sensitive State, and we have 
very strict standards ourselves. 

In San Diego, the number of days we exceeded the Federal air 
quality standards dropped from 39 in 1990 to only 2 in 1996. And 
I should note for the record that those 2 days were directly attrib- 
utable to wind conditions we call “Santa Anas” which transport air 
from Los Angeles to San Diego. We already have rigorous control 
programs in place and they are, in fact, working. We have a com- 
pliance division comprising 30 staff members — this is for this re- 
gion only — who actively followup on citizens’ complaints, and who 
perform regular site visitations. These efforts have produced very 
measurable, significant and favorable results. 

Yet as good as we have become, our air pollution control board 
estimates that if the EPA’s new proposed standards become law, 
our county could be out of compliance for ozone more than 40 times 
the first year, and that we might never reach full attainment. Be- 
cause of the stricter standards we already have in California, and 
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the types of programs we have implemented to meet those stand- 
ards, I remain skeptical when the EPA says that by simply further 
regulating our already highly regulated stationary industries, we 
can, in fact, attain these new levels, unless, of course, we attain 
them by putting them out of business. 

It just isn’t always so. According to the San Diego Air Pollution 
Control District’s annual report, ozone producing emissions from 
businesses account for less than 15 percent of our region’s air qual- 
ity problems. San Diego’s aggressive 20 year air quality program 
has already reduced emissions from stationary sources through the 
application of strict emission controls. The emission reduction well 
is pretty dry. Any further minimal reductions from stationary 
sources can only come from drilling the well deeper into smaller 
businesses or industries with small emissions, such as biotech, elec- 
tronics or agriculture. 

I think it is prudent then to ask, what is the cost? The question 
we would have to ask ourselves as elected officials is, how do we 
make up this difference? If we’re down to 15 percent on traditional 
sources, where do we turn for further reductions, and what do 
those further reductions cost, and what is the net benefit or effect? 
What other priorities would have to be compromised? Would we 
have to stop sweeping our streets for fear of raising airborne dust? 

Would we have to take actions against our citizens as were con- 
templated in the district north of us — outlawing fireplaces and bar- 
becues as has been suggested in some areas? Would there be a loss 
of jobs because of costlier equipment mandates which could result 
in lost health care benefits and financial stability for our citizens. 
Now, those certainly would be the extremes, but I have to tell you 
that I agree with much of the Governor’s comments. It is only ra- 
tional to pursue scientific standards. But we need to know what 
the benefits of these new standards are and the levels of protection 
these new standards would bring. 

We don’t really know at this point, and that’s what makes me 
skeptical. One analysis in the Wall Street Journal said these pro- 
posals could cost more than $10 billion annually. And the Council 
of Economic Advisors estimates that the true cost of full attain- 
ment could be upwards of $60 billion. I realize that the EPA has 
stated that air quality standards are supposed to be based solely 
on their effect on the public’s health and welfare and costs are not 
supposed to be considered in setting them. 

That simply isn’t realistic. Costs are considered in everything we 
do. I do think shouldn’t the EPA have to show that a true benefit 
will occur? That, to me, is only logical. Major changes should not 
be recommended without considering the costs, because then you 
are not considering one, whether they can be attained, and two, 
whether they can be enforced. 

The EPA analysis has failed to clearly demonstrate any quantifi- 
able health benefit associated with the proposed ozone revisions. 
And the creation of a new PM2.5 particulate matter standard is 
being challenged by a number of segments of the scientific commu- 
nity as well as — at least at the level it is — as well as the EPA’s own 
scientific advisory committee and other agencies in the Clinton ad- 
ministration for using questionable tools during the research. And 
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those have already been indicated through other testimony here 
today. 

This debate, by the way, reminded me of a situation that we 
have in San Diego. Mr. Chairman, if you’ll allow me very briefly 
to tell you that the Clean Water Act, which I also was a supporter 
of, required San Diego to go to secondary sewage clean up. It would 
have cost us $5 to $10 billion to do that. And cost was not a consid- 
eration. A single set of standards was adopted without taking any 
of the local differences into consideration. After being ordered to 
comply, sued, agreeing to a consent decree, refused permission to 
even apply for a waiver, and then having it granted, we eventually 
emerged victorious after numerous years and cost to the public. 
And the reason was science was on our side. 

So all I’m asking is that when the EPA does this, it bases the 
new standards and the levels of those standards on real science, 
not on a guess. 

Thank you, sir. 

[The prepared statement of Ms. Golding follows:] 
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MAYOR SUSAN OOLDING 
CITY OF SAN DIEGO, CALIFORNIA 

Testimony before the 

Subcommittee on National Economic Growth, Natural Resources 
and Regulatory Affairs 

David McIntosh, Chairman 


Wednesday, April 16, 1997 
1 1 :00 am. 


Mr. Chairman, Members of the Committee: 

I appreciate the opportunity to speak before you today on the 
EPA’s proposed standards for ozone and fine particulate matter. 

As the Mayor of the City of San Diego, one of the largest cities 
in the country, I am keenly aware of the responsibility to protect 
the health of our citizen’s, just as I am aware that the .EPA 
honestly believes they will improve the health of San Diegan’s 
if the air standards arc made more stringent. 
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All cities should have cleaner air, however, simply ordering us 
to clean our air to meet unproven standards without clear 
implementation plans is not in the best interest of my city or any 
city in this nation. 

As the basis for my comments, let me give you some basic 
background information on my region. San Diego is the sixth 
largest city in the nation with a population of roughly 1 ,2 
million residents. Our County in total, has approximately 2.2 
million residents. 

Our air quality is monitored and regulated by our local Air 
Pollution Control Board. Unlike most states, California places 
the responsibility for achieving attainment standards in thei 
hands of individual counties who then design programs to fit 
their unique needs. , 
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Let me assure you we are committed to clean air for all our 
citizens. Our Air Pollution Control Board, on which I served as 
Chair, has been a leader in pursuing programs in general which 
have steadily improved our air quality over the last 10 years. 

In San Diego, the number of days we exceeded the federal air 
quality standards dropped from 39 in 1990 to only 2 in 1 996! 

And I should note for the record that those two days were 
directly attributable to wind conditions w'e call “Santa Anas” 
which transport Los Angeles’ “dirty air” to our region. 

We already have rigorous control programs in place and 
working. We have a Compliance Division comprising 30 staff 
members who actively follow-up on citizen complaints and 
perform regular site visitations. 

Our efforts produce tremendous results. 


Pages 



119 


Yet even as good as we have become, our Air Pollution Control 
Board estimates that if the EPA’s new proposed standards 
become law, our County could be out of compliance for ozone 
more than 40 times in the first year - and that we might not ever 
reach full attainment! 


Because of the stricter standards we already have in California 
and the types of programs we have implemented to meet those 
standards, I am skeptical when the EPA says that by simply 
further regulating our already highly regulated stationary 
industries we can attain these new levels. It isn’t always so. 


According to the San Diego Air Pollution Control District’s 
accfluntf or less than 1 5% of our region’s air quality problems. 


San Diego’s aggressive 20-year air quality program has already 
reduced emissions from stationary sources through the 
application of strict emissions controls. 
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The emissions reduction “well” is dry. Any further minimal 
reductions front stationary sources can only come from “drilling 
the well deeper” into smaller businesses or industries with small 
emissions such as biotechnology, electronics or agriculture. 

And at what cost? 

The questions we then would have to ask ourselves as elected 
officials is how do we make up this difference? If we’re dowm 
to 15% on traditional sources, where do we turn for further 
reductions? 

What other priorities would have to be compromised? Would 
we have to stop sweeping our streets for fear of raising airborne 
dust? Would we have to take actions against our citizens like 
outlawing fireplaces and barbeques as has been suggested for 
some areas? Would Utere be a loss of jobs because of costlier 
equipment mandates which could result in lost health care 
benefits and financial stability for our citizens? Wouldn’t that 
also directly impact the health and welfare of our residents? 
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One analysis in the Wall Street Journal said these proposals 
could cost the American people more than $10 billion annually 
and the Council of Economic Advisors estimates that the true 
cost of full attainment could be up to $60 billion. 

I realize the EPA has stated that air quality standards are 
supposed to be based solely on their effect oh public health and 
welfare and that costs are not supposed to be considered in 
setting them. However, shouldn’t the EPA have to show that a 
true benefit will occur? 

It is illogical that these types of major changes would be 
recommended without considering costs since everv' new 
regulation has a cost. 

The EPA analysis has failed to clearly demonstrate any 
quantifiable health benefit associated with the proposed ozone 
revisions. And the creation of a new PM2. 5 particulate matter 
standard is being challenged by the scientific community as wei 
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as the EPA’s own scientific advisory committee and the 
agencies in the Clinton Administration for using questionable 
tools during the research. This includes not taking into 
consideration other risk factors such, as diet and exercise which 
might have skewed the end results. 

The fact that in February, the EPA revised their analysis for 
both ozone and the mortality rate associated w'ith PM 2.5 is an 
indication to me that they recognized a problem in their 
proposals. 

As I prepared for today’s testimony, this debate reminded me of 
a situation w'c had in San Diego concerning our compliance with, 
the Clean Water Act. In the interest of time I’ll condense 20 
years of ongoing debate into two minutes... 
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When the Clean Water Act passed in 1972 it required the EPA 
to mandate that we spend an estimated $5-10 billion or more to 
upgrade our primary sewage treatment plant to secondar>' 
treatment. 

As is the current case with the air quality proposals, a single set 
of standards was adopted for all municipal dischargers whether 
their effluent entered a lake, stream, river, bay or as in 
San'Diego’s case the Pacific Ocean. 

After being ordered to comply, sued, agreeing to a Consent 
Decree, refused permission to even apply for a waiver and then 
having it granted, we eventually emerged victorious. Why? 

First, science was clearly on our side - Congress’ own National 
Academy of Science undertook a study on “Wastewater 
Management for Coastal Urban Areas” which supported many 
assertions the City was presenting. 


Page 8 



124 


The Academy’s report said that secondary treatment could lead 
to OVER-control and OVER -protection along open ocean 
coasts and that the 1972 Clean Water Act did not allow 
regulators to adequately address regional variations in 
environmental systems. 

Does this sound familiar? 

And then in 1994, after 10 years of lawsuits, and millions of 
wasted taxpayer dollars, the courts ruled in our favor and said 
the proposed upgrade requirements were “not in the public 
interest.” 

In a case of the federal government against a local government - 
where common sense is not applied - everyone loses. 
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The judge went on to say that the original Decree had no 
environmental benefit, required wasteful over treatment and 
unnecessary facilities - a savings to tax payers of billions of 
dollars. 

Based on this experience, I’m sure you can see why I believe 
the EPA should take the time to reevaluate the air quality and 
health effects of their proposals and develop a sounder analysis. 
This is the only way to assure that public health issues are 
adequately and appropriately addressed. 

Before these types of stringent requirements are adopted, the 
EPA needs to assure the American people that these new 
regulations are scientifically proven. 

The EPA should withdraw the proposed standard for ozone and 
further scientifically analyze the potential health benefits beTore 
proposing revised .standards. 
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Next it should it should implement and fully fund a PM 2.5 
monitoring system and prepare and fund a work program to 
clarify the needed health effects data and suitable analytical 
tools. 

At the end of the proposed monitoring period, the EPA would 
have quality PM 2.5 monitoring data, substantially improved 
health effects data and the necessary analytical tools to make an 
informed decision regarding revisions to the standard. 

There must be a standard, which should be the goal we wish to 
achieve, but you can’t say to the American people - we THINK 
this is going to help, even though we can’t demonstrate a direct 
relationship between fine particulate matter concentrations and 
negative health impacts. We must know what a “safe” level 
really is and it must be based on sound scientific data. 


Paee U 



127 


And finally, I believe the EPA should release the underlying 
studies on which their recommendations are based, and allow an 
independent scientific team to review and assess the data. In a 
free nation no less is acceptable. 
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Mr. McIntosh. Thank you very much. And your record of envi- 
ronmental accomplishment is very impressive, I know, in San 
Diego. I appreciate your comments. Our third witness in this panel 
is a member of the Illinois House of Representatives. I noticed he 
is also chairman of the General Services and Equivalent Govern- 
ment Oversight Committee for that legislative body. 

Mr. Schoenberg. Yes, sir. 

Mr. McIntosh. Welcome. I appreciate you coming and sharing 
your testimony — Representative Jeffrey Schoenberg from Illinois. 

STATEMENT OF JEFFREY SCHOENBERG, ILLINOIS STATE 
REPRESENTATIVE 

Mr. Schoenberg. Thank you, Mr. Chairman and members of the 
subcommittee, for this opportunity to appear before you today to 
discuss the changes in the proposed ozone standards. 

My name is Jeffrey Schoenberg and I am a State representative 
from the 59th District in Illinois. As the chairman indicated, I am 
currently chairman of the Illinois House Appropriations Committee 
for General Services and Government Oversight. I’m the vice chair- 
man of the Human Services Committee. I sit on the Financial In- 
stitutions Committee. And I’m also a member of the Illinois Eco- 
nomic and Fiscal Commission, which is the State’s bipartisan rev- 
enue forecasting agency. 

My district is in the metropolitan Chicago area, specifically in 
suburban Cook County, just outside the city, and includes all or 
portions of Glencoe, Winnetka, Kenilworth, Wilmette, Evanston, 
Skokie, Glenview and Northfield. My legislative district also falls 
within one of the two ozone non-attainment areas in the State. 

As stated earlier, one of the primary goals of the Clean Air Act 
Amendments of 1990 is to protect human health and the environ- 
ment by providing safer, cleaner air for Americans. There is cer- 
tainly no argument as to the desirability of this goal. I’m hopeful 
that, in the long run, the air quality standards proposed by the 
USEPA with respect to ozone and particulate matter can be 
achieved. 

In an era when Government resources are already being strained 
to the limits, I am fearful, however, that these new standards are 
doomed to failure unless there is both adequate funding and new 
strategies for implementation of these standards. The economic 
consequences of the proposed rules, as Governor Voinovich and 
Mayor Golding pointed out earlier, will preclude any health gains 
and will result in differences for the people of my area and others 
and the entire metropolitan Chicago area unless there is effective 
cooperation between USEPA and the affected governmental enti- 
ties. 

Just several days ago, the Illinois legislature made a concerted 
effort to further ensure that the public interest is well served with 
respect to clean air issues. Just last week, we in the House passed 
legislation that would require the Illinois EPA to submit any pro- 
posed revisions to the State implementation plan to the general as- 
sembly for public hearings 60 days prior to submission to the 
USEPA. In my view, it is imperative that these open hearings are 
held. The public must be permitted to comment on any proposed 
changes to Illinois’ clean air standards and their impact on the en- 
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vironment, energy use, utility costs and rates, economic develop- 
ment, transportation fuel costs, and industrial competitiveness. 

As legislators, we believe that it is not necessary to submit a 
plan to USEPA that is more stringent than the proposed standards 
and more costly to implement unless the Illinois EPA can dem- 
onstrate otherwise. Furthermore, last year the Illinois House 
passed a resolution regarding the EPA’s review of the national am- 
bient air quality standards for ozone and particulate matter. The 
Illinois House Resolution 95 urged the USEPA to test the potential 
health impacts and economic consequences on the State as it con- 
ducted its review of the existing standards. 

This policy statement, which was forwarded to USEPA Adminis- 
trator Browner, also urged the agency to identify any unfunded 
mandates or other administrative burdens for State and local gov- 
ernments, agencies, citizens and consumers in non-attainment 
areas. Since raising the existing standard would expand the num- 
ber of ozone non-attainment areas, it seemed likely that Illinois 
and its citizens would be significantly burdened with a massive un- 
funded mandate. Stricter standards would impose new mandates 
on vehicle inspection maintenance programs, limit economic devel- 
opment, require the use of reformulated gasoline, and result in 
other controversial emission controls in these non-attainment 
areas. 

That was last year. Now, under the newly proposed NAAQS reg- 
ulations, our worst fears of a massive unfunded mandate have ap- 
parently been realized. Although the numbers have been dis- 
puted — they’re either higher or lower depending on who you con- 
sult — the estimated implementation costs for the proposed PM2.5 
regulation ranges anywhere from $2 to $14 billion. These are 
USEPA’s own figures from their regulatory impact analysis ES-14. 
USEPA claims that approximately 60 percent of those costs would 
be incurred by non-attainment areas east of the Mississippi River, 
including the Chicago metropolitan area. 

In their formal comments USEPA, the Illinois EPA stated that 
the implementation costs of the proposed regulations will indeed 
have a “significant economic impact,” thus triggering the Unfunded 
Mandates Reform Act of 1995. Under the act, USEPA is required 
to estimate the aggregate economic impact that the revised stand- 
ards will have on State and local governments. The agency is also 
required to complete and publish and in-depth analysis that pro- 
vides: one, a qualitative and quantitative assessment of the antici- 
pated costs and benefits of the mandate; two, analysis of Federal 
financial assistance and other Federal resources available to State 
and local governments; three, estimates of future compliance costs; 
four, analysis of any disproportionate budgetary effects on any re- 
gions, States or localities; five, estimates of the effects on the na- 
tional economy; six, reports of EPA’s prior consultation with elected 
State and local officials; seven, summary of submitted comments 
from the various levels of government; and eight, EPA’s evaluation 
of those comments. 

The USEPA must make adequate resources available and pro- 
vide flexibility upon implementation of the proposed regulations. In 
their formal comments, the Illinois EPA stated that, “It is essential 
that USEPA recognize the significant costs associated with the im- 
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plementation of NAAQS for PM2.5 and that it commit to providing 
the States with the necessary funding.” 

Currently, it costs the State of Illinois $830,000 annually for 
ozone and particulate matter monitoring in the non-attainment 
areas. Our State’s EPA staff estimates further that the capital 
costs for monitoring site equipment will cost the State an addi- 
tional $500,000 over the 3-year phase-in period for the new stand- 
ards. While the EPA has released its regulatory impact analysis, 
its cost estimates are widely perceived to be unrealistically low. 
Even if the EPA is lowballing its estimates of $2 to $14 billion, that 
is still far too high for counties and cities that must meet their fi- 
nancial obligations with limited resources. 

A recent American Petroleum Institute study estimated the cost 
at $11 to $60 billion for ozone, and at least $25 billion for the PM 
standard. This is an incredible amount of money — money that most 
States, including Illinois, simply don’t have. The health goals be- 
hind the proposed standards cannot be reached without a properly 
funded implementation strategy. These new standards will have a 
highly negative impact on the people who reside in the city of Chi- 
cago proper and its outlying suburban communications if USEPA 
does not provide adequate administrative and financial support. 

The limited resources that are currently allocated for other envi- 
ronmental programs such as the Brownfield redevelopment, which 
has been a major economic development and environmental policy 
initiative of the administration of Chicago Mayor Richard M. 
Daley; improvements in commuter rail lines; Superfund site reme- 
diation, and other conservation projects would be diverted away 
from these major programs. There are far greater environmental 
benefits for both city and suburban residents of the metropolitan 
Chicago area by updating the rail system and providing efficient 
public transportation than by setting a clean air standard that is 
unattainable and which will drain precious financial resources. The 
metropolitan Chicago area has an excellent and accessible public 
transportation system which brings tens of thousands of com- 
muters in and out of Chicago’s downtown area daily. 

In conclusion, we need to continue focusing on the long-term ob- 
jective, which is that clean air is an important aspect of good public 
health and welfare. But if the USEPA is going to set tougher ozone 
standards, then the Agency must work closely with the States and 
specific non-attainment areas when amending implementation 
plans to be as flexible as possible and to provide additional fund- 
ing. We should be working together to set attainable goals. The 
clean air standard should be set at a level that is scientifically rea- 
sonable and financially possible to achieve. Prior to finalizing the 
new ozone and particulate matter standards, the USEPA must first 
adhere to all aspects of the Unfunded Mandates Reform Act, spe- 
cifically identify financial resources available to State and local 
governments, and provide estimates of future compliance costs. 

After all, money spent on attaining the new standards is likely 
to be money diverted from other effective State and local programs. 
It’s only reasonable to require that the USEPA fulfill its obligation 
under the law, especially when billions of dollars are at stake. On 



131 


behalf of the city and suburban residents of the Chicago metropoli- 
tan area and the State of Illinois, thank you for this opportunity 
to present this testimony before the committee. 

I’m happy to answer any questions. Thank you. 

[The prepared statement of Mr. Schoenberg follows:] 
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Testimony Before the House Subcommittee on National Economic Growth, 
Natural Resources, and Regulatory Affairs on EPA’s Particulate Matter and 
Ozone Rule>Making 

By: Jeffrey M. Schoenberg, 

Illinois House of Representatives SS"* District 
April 16, 1997 

Mr. Chairman and members of the subcommittee, thank you for this 
opportunity to appear before you today to discuss the changes in the proposed 
ozone and particulate matter standards. My name is Jeffrey M. Schoenberg and 
I am a state representative from the 58“' district in Illinois. I currently serve as 
Chairman of the House General Services and Government Oversight 
Appropriations Committee, and sit on the House committees of Human Services 
and Financial Institutions. I am also a member of the Illinois Economic and 
Fiscal Commission, the state's bipartisan revenue forecasting agency. My 
district is in suburban Cook County just outside the city of Chicago, and includes 
all or portions of Glencoe, Winnetka, Kenilworth, Wilmette, Evanston, Skokie, 
Glenview, and Northfield. My legislative district also falls within one of the two 
ozone non-attainment areas in Illinois. 

One of the primary goals of the Clean Air Act Amendments of 1990 is to 
protect human health and the environment by providing safer, cleaner air for 
Americans. There can be no argument as to the desirability of this goal. I am 
hopeful that, in the long run, the air quality standards proposed by the USEPA 
with respect to ozone and particulate matter can be achieved. In an era when 
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government resources are already being strained to the limit, I am fearful, 
however, that these new standards are doomed to failure unless there is both 
adequate funding and new strategies for implementation of these standards. 

The economic consequences of the proposed rules will preclude any health 
gains and will result in difficulties for the people of my district and the entire 
Chicago metropolitan area unless there is effective cooperation between USEPA 
and the affected government entities. 

I. Process: Illinois House Bill 1230 and Illinois House Resolution 95 

The Illinois Legislature has made a concerted effort to ensure that the 
public interest is well-served with respect to clean air issues. Just last week, we 
passed legislation that would require Illinois EPA to submit any proposed 
revisions to the State Implementation Plan to the General Assembly for public 
hearings (60 days prior to submission to USEPA). It is imperative that open 
hearings are held. The public must be permitted to comment on any proposed 
changes to Illinois' clean air standards and their impact on the environment, 
energy use, utility costs and rates, economic development, transportation fuel 
costs, and industrial competitiveness. As legislators, we believe that it is not 
necessary to submit a plan to USEPA that is more stringent than the proposed 
standards, and more costly to implement unless Illinois EPA can demonstrate 
othenwise. 

Last year, the Illinois House passed a resolution regarding EPA's review 
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of the National Ambient Air Quality Standards for ozone and particulate matter, 
Illinois House Resolution 95 urged USEPA to test the potential health 
impacts and economic consequences on the state of Illinois as it conducted its 
review of the existing standards. This policy statement, which was forwarded to 
USEPA Administrator Carol Browner, also urged the agency to identify any 
unfunded mandates or other administrative burdens for state or local 
governments, agencies, citizens, and consumers in new nonattainment areas. 
Since raising the existing standard would expand the number of ozone 
nonattainment areas, it seemed likely that Illinois and its citizens would be 
significantly burdened with a massive unfunded mandate. Stricter standards 
would impose new mandates on vehicle inspection maintenance programs, limit 
economic development, require the use of reformulated gasoline, and result in 
other controversial emission controls in these nonattainment areas. 

That was last year. Now. under the newly proposed NAAQS regulations, 
our worst fears of a massive unfunded mandate have been realized. Although 
the numbers have been disputed — they’re either higher or lower depending on 
which organization you consult— the estimated implementation cost for the 
proposed PM2.5 regulation ranges from $2 to $14 billion dollars. This is 
USEPA’s own figure from their regulatory impact analysis (ES-14). USEPA 
claims that approximately 60% of those costs would be incurred by 
rKxiattairtment areas east of the Mississippi River, induding the metropolitan 
Chica^ area. 
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In their formal comments to USEPA, the Illinois EPA stated that the 
implementation costs of the proposed regulations will indeed have a ‘significant 
economic impact," thus triggering the Unfunded Mandates Reform Act of 1995. 
Under the Act, USEPA is required to estimate the aggregate economic impact 
that the revised standards will have on stale, local and tribal governments. The 
agency is also required to complete and publish an in-depth analysis that 
provides: 

1 . A qualitative and quantitative assessment of the anticipated costs and 
benefits of the mandate; 

2. Analysis of federal financial assistance and other federal resources available 
to state, local, and tribal governments; 

3. Estimates of future compliance costs; 

4. Analysis of any disproportionate budgetary effects on any regions, states, 
localities and tribes; 

5. Estimates of the effects on the national economy; 

6. Reports of EPA's prior consultation with elected state, local and tribal 
officials; 

7. Summary of submitted comments from tte various levels of government; and 

8. EPA's evaluation of those corrvnents. 
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II. Estimated Costs Involved: 

USEPA must make adequate resources available and provide flexibility 
upon implementation of the proposed regulations. In their formal comments, 
Illinois EPA stated that “it is essential that USEPA recognize the significant costs 
associated with the implementation of a NAAQS for PM2.5, and that it commit to 
providing the states with the necessary funding.' Currently, it costs the state of 
Illinois $830,000 per year for ozone and particulate matter monitoring in the 
nonattainment areas. Illinois EPA staff estimated that capital costs for 
monitoring site equipment will cost the state $500,000 over the three-year 
phase-in period for the new standards. 

While USEPA has released its regulatory impact analysis, its cost 
estimates are widely perceived to be unrealistically low. Even if EPA is 
lowballing its estimates of $2 - $14billion, that is still far too high for counties and 
cities that must meet their financial obligations with limited resources. A recent 
American Petroleum Institute study tagged the cost at $1 1 to $60 billion for 
ozone, and at least $25 billion for the PM standard. This is an incredible amount 
of money — money that most states just don't have. The health goals behind the 
proposed standards cannot be reached without a properly funded 
implementation strategy. 
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III. Impact on the Metropolitan Chicago Area 

These new standards will have a highly negative impact on the people 
who reside in the city of Chicago and its outlying suburban communities if 
USEPA does not provide adequate administrative and financial support. The 
limited resources that are currently allocated for other environmental programs 
such as: Brownfields redevelopment, which has been a major economic 
development and environmental policy initiative by the administration of Chicago 
Mayor Richard M. Daley; improvements in commuter rail lines; Superfund site 
remediation; and conservation projects would be diverted away from these major 
programs. There are far greater environmental benefits for both city and 
suburban residents of the metropolitan Chicago area by upgrading the rail 
system and providing efficient public transportation, than by setting a clean air 
standard that is unattainable and will drain precious financial resources. The 
metropolitan Chicago area has an excellent and accessible public transportation 
system which brings tens of thousands of commuters in and out of Chicago’s 
downtown area daily. 

IV. Conclusion 

We need to continue focusing on the longterm objective: clean air is an 
important aspect of good public health and welfare. But if USEPA is going to set 
tougher ozone standards, then the agency must work closely with the states and 
the specific nonattainment areas when amending implementation plans, to be as 
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flexible as possible, and provide additional funding. We should be working 
together to set attainable goals. The clean air standards should be set at a level 
that is scientifically reasonable and financially possible to achieve. Prior to 
finalizing the new ozone and particulate matter standards, USEPA must first 
adhere to all aspects of the Unfunded Mandates Reform Act, specifically identify 
financial resources available to state and local governments, and provide 
estimates of future compliance costs. After all, money spent on attaining the 
new standards is likely to be money diverted from other effective state and local 
programs. It is only reasonable to require that USEPA fulfill its obligation under 
the law, especially when billions of dollars are at stake. On behalf of the city and 
suburban residents of the Chicago metropolitan area, and the State of Illinois 
thank you for the opportunity to present this testimony before the committee, I 
am happy to answer any questions you may have. 
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Mr. McIntosh. Thank you very much, Representative. Our next 
witness hails from the district of our colleague, Jim Turner. I will 
yield a moment for him to introduce her. 

Mr. Turner. Thank you very much, Mr. Chairman. It is a pleas- 
ure to welcome and to introduce to the committee. Mayor Frances 
Monk from Port Neches, TX in my part of Texas. And I would say. 
Mayor, as a former mayor of a small town, myself, it’s an honor to 
have you here speaking out on the impact of the proposed EPA reg- 
ulations on our smaller communities, where, as you know, we 
struggle to balance budgets under very difficult circumstances. And 
in our part of the State, we work very hard to secure our economic 
base, to be sure we’ll continue to grow and be viable in the years 
ahead. 

I know you’ve worked with the Air Quality Advisory Committee 
of the regional council of government that you’ve been active with. 
And we welcome you here. And we look forward to your testimony. 
Thank you, Mr. Chairman. 

Mr. McIntosh. My pleasure. Thank you, Mr. Turner. And I sec- 
ond that welcoming. Mayor. 

STATEMENT OF FRANCES MONK, MAYOR OF PORT NECHES, 

TX 

Ms. Monk. Thank you. I appreciate the opportunity to be here. 
I speak to you not from the science, not from the health, not from 
the cost-benefit analysis. My primary concern is that the setting of 
sound public policy is a fundamental function of government. And 
we’re dealing with a policy matter here. Some years before the 
Clean Air Act amendment was implemented, industries in my re- 
gion of Texas began to work together to reduce the harmful effects 
of pollution dramatically. I direct your attention to the first chart 
over here, which shows you the trend of ozone formation network 
in our region, which shows you from 1972 to the present time, we 
have made dramatic improvements in air quality. 

These levels of progress have levelled off in the past few years. 
Since 1985, in spite of new technology, shutting down old refinery 
units, numerous control strategies which have been implemented, 
we’ve seen very little improvement. Why are these current efforts 
not moving us toward attainment? I submit, like many areas of the 
country, Texas has a variety of conditions that contribute to air 
pollution: dust storms in north Texas, the transportation problems 
of Dallas, Fort Worth, Houston metropolitan area. But the Texas 
Gulf Coast has a little different problem. Many of you know that 
folks from all over the country go to our part of the country to get 
to the sunshine, the water sports, escape from winter problems. 

But those very assets in our environment contribute to the for- 
mation of ozone. We have so many beautiful trees, so much sun- 
shine, and so many other factors, like swamps and swamplands 
that contribute to the precursors of ozone formation, that all of our 
efforts to lower our levels have had only very minor results. Science 
doesn’t explain the meteorological impacts on ozone formation. Air 
transport has not been figured into the formula when the air mon- 
itors show an exceedance. 

Actually, ozone exceedances are a rarity. If you look at the data, 
you find that they’re not a common occurrence. In my area, for ex- 
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ample, we show attainment of the current ozone standard 99.98 
percent of the time. Now, I submit to you that that’s more pure 
than Ivory soap, and I was comfortable bathing my babies with 
that. If we look at the next chart, which shows the 1983 to 1995 
chart, we see an almost flat line for ozone standard. Now, there are 
two lines on this chart. The dotted line represents the current 
standard. 

The red line indicates the proposed new standard. Forty years in 
public school classrooms made me feel that a picture is worth 
many, many words. So I came armed with these charts to let you 
see not emotional appeals, but what the data shows. Compare the 
flat line with the long-term trend in Longview, TX, where you have 
an area that’s not heavily industrialized. 

Another comparison that you might — you see the flat line. An- 
other comparison you might make is Phoenix, AZ, where the same 
pattern is reflected. I would direct you to the other charts that are 
in the pamphlet which you have before you, and tell you that all 
of this information came from EPA data bases. 

This is available to any one of you. All you have to do is ask for 
it. If you are in a monitored region, EPA has this information, and 
they’ll provide it for you. Before we set near impossibly unattain- 
able standards, let’s get a better understanding of the true source 
of the problem. How much does transport contribute? How much is 
background level for a region? My region, for example, shows a 
0.04 — 0.08 background level. This is before we start operating the 
first business or industry. 

And average background level doesn’t show a true picture, since 
each region is unique. And with all of the Federal and State con- 
trols that have been imposed since 1972, the data do not indicate 
similar progress toward achieving the proposed standard. If the 
proposed new standards are adopted, hundreds more cities and 
counties will be forced to develop implementation programs that 
will affect small and large businesses as well as private lifestyles, 
all of this with no certainty that their efforts will be successful. We 
must ask ourselves if there is reasonable expectation that the pro- 
posed standards can be achieved. 

Sound public policy requires standards which are both enforce- 
able and attainable. If my small city had a traffic fatality problem, 
our city council might solve it by reducing the speed limit in the 
city to 5 miles an hour. But that would not be enforceable, nor 
would it be attainable, and would probably result in all of us being 
replaced at the next election. 

We all support the goals of clean air and water. We can’t ignore 
other critical concerns. While we pour millions of dollars into 
minute improvements in air quality, wouldn’t it be better to work 
with the tools that will enable us to succeed instead of just arbi- 
trarily setting standards which may not do anything other than 
provide economic hardship for our cities and counties and which do 
not consider other contributing influences on public health. My own 
asthma and that of my grandchildren is the result of milk and 
household molds. 
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Now, I don’t propose that abolishing milk would be sound public 
policy. We are all in this struggle together, it’s not a partisan ef- 
fort. And we need to seek common, reasonable solutions. 

Thank you. 

[The prepared statement of Ms. Monk follows:] 
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Individuals arc available to members of the subcommittee whose expertise far exceeds 
mine in tihe areas of environmental science, health effects acd relative cost/benefit 
analyses of implemeotatioa of pollution reduction strategies. Therefore, I shall not 
attempt to present scientific explanation of the Environmental Protection Agency’s 
policies or rules. As the Mayor of a small city which is located in the heart of a major 
petro-chemical industrial re^on, I can testify to the continuous and succcssfiil efforts of 
major industries to clean up the air, water and land in our region. It is my belief that we 
can only effectively design the future by reviewing the past. These are policy issues, and 
the setting of sound public policy is a fiindamental function of government. 

Since 1972, some years before the Clean Air Act, industries in Southeast Texas have 


worked together to reduce potentially harmful emissions dramatically. The have funded 


a private air raonitoriag network and have used the data obtained to design strat^es to 
oohxSy^ improve the air my grandchildren breathe. As a result of industry’s efforts the region 

SSOlTwiMCnMttOr1v» 

applied for a change in classification and succeeded in having a "seriou^’ non- 

FAX{409t727-*07» 

««»$^M«pc.CC.itff«llOA.tlLUS • « ■ 

•-rrai . MRpe • ih 2 ooo.nM attainment designation reduced to a "moderate” designation last year. However, tbe 


(M}. Drawer 1387 
Nederfantf. Tina 77627 


early impressive strides in reducing ozone levels have declined since 1 985, In spite of 
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new technobgy, shutting down old units and impletnentiog numerous control ^tegtes. (Chan) Whu 
we have done in recent years has resulted in very little in^rovement. Why are current efTorts not 
moving us nearer to attainment? 

Texas, like many parts of the country, reveals a variety of conditions which contribute to air pollution. 
From the dust storms of North Texas to the transportation exhausts of major metropolitan areas like 
Daiias/Fort Worth or Flouston/Galveston the causes are different, and the solutions cannot be of the 
“Cookit Cutta^” variety. The Texas Gulf Coast er^oys a great deal of sunshine, many trees aixl vast 
areas of marsh tmd swamp land. As a result of these biogenic sources of ozone pre-'Cursors^ the very 
elements which are natural to our environment contribute to background levels of ozone which place us 
very near to the proposed new standards. Science does not explain meteorological impacts on ozone 
formation. Air transport is not considered when air monitors record an ^ceedan^. Actually, ozone 
exceedances are a rarity rather than a common occurrence. In my area, for example, we show 
attainment of the current standard 99.98% of the time, this is more pure than Ivory soap, and we are 
comfort^le bathing our babies with Ivory. 

Looking at data from 19S3 to 199S (Chan) we see an almost flat line for ozone design value. This is 
with stringent control measures by industry, new technobgy, eliminating old units and educating the 
general public with an “Ozone Action Day” program. Compare this whh the l(M)g>term trend in 
Longview, Texas, where we <^sefve an area that is not heavily industrialized. (Chart) In Houston, 
where an Inspection and Maintenance program is in effect, we see the same flat line. For comparison, in 
I^oenix, Arizona, the same pattern is reflected. (Chm) This information is available to you from 
EPA’s own database for any monitored region in the natiem (many odxt regions are presentni in the 
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fold«^). Before new and possibly unattainable standards are set, let us get a better understanding of the 
true source of the problem. How much does transport contribute? How much is the background level 
for a region? An average is not an accurate picture, since each region is unique. With all of the Federal 
and state controls imposed since 1972, and considering our progre^ toward meeting the current 
standard, the data do not indicate similar progress toward atttuning the proposed standard! If the 
proposed new standards are adopted, hundreds of cities and counties will lose the attainment designation 
they currently enjoy and will be forced to develop implementation programs which affect small and 
large businesses as weii as private lifestyles. All this - with no certainty that their efforts will be 
successful. 

There are some su^estions 1 would like to make. EPA could provide a mechanism to address 
anomalous meteorological conditions such as occurred all over the country in 1995. We must ask 
ourselves if there is a reasonable expectation that the proposed standard can be achieved. For the past 
three years I have served on a national air quality task force which met with EPA representatives in an 
effort to persuade them to look at the big picture - to recognize the health benefits are not precisely 
defined and that cost is a critical factor for struggling businesses. Sound public policy requires 
standards which are both enforceable and attainable. If my city had a serious problem with traffic 
related fatalities, our city council could set a 5 mph speed limit all over town. It might sound like a good 
solution but, would not be enforceable and would probably result in voter rebellion at the next election. 
If the proposed standard is not attainable, then it does not represent sound public policy. 

Most of us are interested in the goals of clean air and water. We cannot ignore other critical concerns - 
while we pour millions of dollars into minute improvemems in air quality. Would it not be better to 
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work to improve the tools which will enable us to succeed instead of arbitrarily setting standards which 
will bring indu^rial flight to other countiies, economic hardship for cities and counties and vMch do 
consider other contributing influences on public health? We are all in this struggle together, and we 
need to seek common and reasonable solutions. 


5 



148 


Setting Sound Public 
Policy 


Key to the future is in reviewing 
the past 


» Current Standard 
» Proposed Standard 


6 




149 


Setting Sound Public 
Policy 


Historical Trends of Ozone Exceedance Days 
in Beaumont - Port Arthur, TX 
(TNRCC Historical Data) 
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Setting Sound Public 



Trends in 1-Hour and 8-Hour Ozone Design 
Values for Beaumont - Port Arthur, TX 



Years 


4th Highest 1-Hf Value Avg. 3rd Highest 8-Hr Value 


The existing 1 -hr standard is attained when the 4th highest daily maximum 1-hr 
value does not exceed 0.12 ppm. The proposed 8-hr standard Is attained when the 
average 3rd highest daily maximum 8-hr value does not exceed 0.08 ppm. 
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Setting Sound Public 
Policy ^ 


Trends in 1-Hour and 8-Hour Ozone Design 
Values for Longview, TX 


0.16 





Years 


4th Highest 1 ’Hr Value Avg. 3rd Highest 8-Hr Value 


The existing 1 -hr standard is attained when the 4th highest daily maximum 1 -hr 
value does not exceed 0.12 ppm. The proposed 8-hr standard is attained when the 
average 3rd highest daily maximum 8-hr value does not exceed 0.08 ppm. 
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Settine Sound Public 

^ M. 

Policy 


Trends in 1-Hour and 8-Hour Ozone Design 
Values for Houston, TX 



4th High est t -Hr Value 

3SI 


Avg. 3rd Highest 8-Hr Value 


The existing 1-hr standard is attained when the 4th highest daily maximum 1-hr 
value does not exceed 0.12 ppm. The proposed 8-hr standard is attained when the 
average 3rd highest daily maximum 8-hr value does not exceed 0.08 ppm, 


to 
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Setting Sound Public 



Trends in 1-Hour and 8-Hour Ozone Design 
Values for Phoenix, AZ 



Years 


4 th Highest 1 -Hr Value Avg. 3fd Highest fi-Hr Value 


The existing 1-hr standard is attained when the 4th highest daily maximum l-hr 
value does not exceed 0.12 ppm. The proposed 8-hr standard is attained when the 
average 3td highest daily maximum 8-hr value does not exceed 0.08 ppm. 
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Setting Sound Public 
Policy 


Trends in 1-Hour and 8-Hour Ozone Design 
Values for Philadelphia, PA 



4th Highest 1 -Hr Value 


Avg. 3rd Highest 8-Hr Value 


The existing 1-hr standard is attained when the 4th highest daily maximum 1-hr 
value does not exceed 0.12 ppm. The proposed 8-hr standard is attained when the 
average 3rd highest daily maximum 8-hr value does not exceed 0.08 ppm. 
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Setting Sound Public 
Policy 


Trends in 1-Hour and 8-Hour Ozone Design 
Values for Cleveland, OH 


0.18 



-cfy 

«q^' v^' 


Years 

4ih Highest i -Hr Value Avg. 3fd Highest 8-Hf Value 



The existing 1 -hr standard is attained when the 4th highest daily maximum 1 *hr 
value does not exceed 0.12 ppm. The proposed S-hr standard is attained when the 
average 3rd highest daily maximum 8-hr value does not exceed 0.08 ppm. 


1.1 
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Setting Sound Public 
Policy ' -y 


Trends in 1-Hour and 8-Hour Ozone Design 
Values for San Joaquin Valley, CA 



Years 


4th Highest 1-Hf Value Avg, 3rd Highest 8-Hr Value 

CB 


The existing 1 -hr standard is attained when the 4th highest daily maximum 1-hr 
value does not exceed 0.1 2 ppm. The proposed 8*hr standard is attained when the 
average 3rd highest daily maximum 8-hr value does not exceed 0.08 ppm. 
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Setting Sound Public 
Policy 


Trends in 1-Hour and 8-Hour Ozone Design 
Values for Indianapolis, IN 



Years 


4th Highest 1*HfVafue 

mm 


Avg. 3fd Highest 8-Hr Value 


The existing 1-hr standard is attained when the 4th highest daiiy maximum 1-hr 
value does not exceed 0.12 ppm. The proposed 8-hr standard is attained when the 
average 3rd highest daily maximum 8-hr value does not exceed 0.08 ppm. 
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Setting Sound Public 
Policy 




Trends in 1-Hour and 8-Hour Ozone Design 
Values for Pensacola, FL 



Years 


4lh Highest 1 'Hr Value Avg. 3rd Highest 8-Hf Value 

OBi 


The existing 1-hr standard is attained when the 4th Nghest daily maximum 1-hr 
value does not exceed 0.12 ppm. The proposed 8-hr standard is attained when the 
average 3rd highest daily maximum 8-hr value does not exceed 0.08 ppm. 
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Setting Sound Public 



Trends in 1-Hour and 8-Hour Ozone Design 
Vaiues for St. Louis, MO 


0.18 

0.16 

0.0.12 
So.io 
2 0.08 
g 0.08 

O 0.04 
0.02 


.q^b 

v(%0 .q>' 

Years 


4th Highest 1 -Hr Value Avg. 3rd Highest 8-Hr Value 

(B 



The existing 1-hr standard is attained when the 4th highest daily maximum 1-hr 
value does not exceed 0.12 ppm. The proposed 8-hr standard Is attained when the 
average 3rd highest daily maximum 8-hr value does not exceed 0.08 ppm. 
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Setting Sound Public 

C-/ ^ 



Trends in 1-Hour and 8-Hour Ozone Design 
Values for Knoxville, TN 



.(P ■s^ 

Years 


4ih Highest l-Hr Value Avg. 3fd Highest 8-Hr Value 

aa 


The existing 1-hr standard is attained when the 4th highest daily maximum 1-hr 
value does not exceed 0.12 ppm. The pn^osed 8‘hr standard is attained when-the 
average 3rd highest daily maximum 8-hr value does not exceed 0.08 ppm. 
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Setting Sound 
Policy 


Public 





Trends in 1-Hour and 8-Hour Ozone Design 
Values for Nashville, TN 



4th Highest t-Hr Value 

cca 


Avg. 3rd Highest 8-Hf Value 


The existing 1-hr standard is attained when the 4th highest daily maximum 1-hr 
value does not exceed 0.1 2 ppm. The proposed 8-hr standard is attained when the 
average 3rd highest daily maximum 8-hr value does not exceed 0.08 ppm. 
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Setting Sound Public 

V-/ ^ 



Trends in 1-Hour and 8-Hour Ozone Design 
Values for Providence, Rl 



The existing 1 -hr standard is attained when the 4th highest daily maximum 1 -hr 
value does not exceed 0.12 ppm. The proposed 8-hr standard is attained when the 
average 3rd highest daily maximum 8-hr value does not exceed 0.08 ppm. 
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Setting Sound Public 
Policy 


Trends in 1-Hour and 8-Hour Ozone Design 
Values for Harrisburg, PA 



4th Highest 1 -Hr Value 

on 


Avg. 3id Highest d-Hr Value 


The existing 1-hr standard is attained when the 4th highest daily maximum 1-hr 
value does not exceed 0,12 ppm. The proposed 8-hr standard is attained when the 
average 3rd highest daily maximum 8-hr value does not exceed 0.08 ppm. 
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Setting Sound Public 
Policy 

Trends in 1-Hour and 8-Hour Ozone Design 
Values for Columbus, OH 



Years 


4m Highest 1 -Hr Value Avg. 3fd Highest 8>Hr Value 


The existing 1 -hr standard is attained when the 4th highest daily maximum 1-hr 
value does not exceed 0.12 ppm. The proposed 8-hr standard is attained when the 
average 3td highest daily maximum 8-hr value does not exceed 0.08 ppm. 
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Setting Sound Public 



Trends in 1-Hour and 8-Hour Ozone Design 
Values for Louisville, KY 



Years 


4th High est 1 -Hr Value Avg. 3rd Highest 8-Hr Value 

(B1 


The existing 1 -hr standard is attained when the 4th highest daily maximum 1 -hr 
value does not exceed 0.12 ppm. The proposed 8-hr standard is attained when the 
average 3rd highest daily maximum 8-hr value does not exceed 0,08 ppm. 
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Setting Sound Public 

'I • ^5 

Policy 




Trends in 1-Hour and 8-Hour Ozone Design 
Values for Boston, MA 



4th High est t -Hr Value Avg. 3f<J Highest 8-Hr Value 

!Ei 


The existing 1-hr standard is attained when the 4th highest daily maximum 1-hr 
value does not exceed 0.12 p)OT. The proposed 8-hr standard Is attained when the 
average 3rd highest daily maximum 8-hr value does not exceed 0.08 ppm. 
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Setting Sound Public 
Policy 



Trends in 1-Hour and 8-Hour Ozone Design 
Values for Lansing, Ml 



4th Highest 1 -Hr Value Avg. 3rd Highest 8-Hr Value 

ma 


The existing 1 -hr standard is attained when the 4th highest dally maximum 1 -hr 
value does not exceed 0. 1 2 ppm. The proposed S-hr standard Is attained when the 
average 3fd highest daily maximum 8-hr value does not exceed 0.08 ppm. 
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Setting Sound Public 
Policy 

Trends in 1-Hour and 8-Hour Ozone Design 
Values for Lake Charles, LA 



4ih Highest 1 -Hr Value Avg. 3f<J Highest 5-Hr Value 

OB 


The existing 1-hr standard is attained when the 4m highest daily maximum 1-hr 
value does not exceed 0.12 ppm. The proposed 8-hr standard is attained when the 
average 3rd highest daily maximum 8-hr value does not exceed 0.08 ppm. 
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Setting Sound Public 
Policy 


Implementation of Various Control 
Measures in Selected Cities 



Basic 1A1 

Enhanced I/M 

Sta^ li 

VafK'r 
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Wioenix 

Ytl975> 
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N 

Y 

N 
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N 

X 

Y 

V 
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N 
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N 
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V(I996) 

Y 

s 

Nashville 

Y(I985) 
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Y 

N 
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Policy 



We support sound policy 
decisions, but it is our opinion 
that it is not sound public policy 
to set a standard that cannot be 
attained 



171 
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Policy 



Speed 

Limit 

5 MPH 
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Setting Sound Public 
Pdlicy 


Before we set a new, and 
possibly unattainable standard, 
let’s get a better understanding 
of the true source of the 
problem 
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Setting Sound Public 
Policy ^ 


With all of the Federal and state 
controls imposed since 1972, 
and considering our progress 
toward meeting the current 
standard, the data do not 
indicate similar progress toward 
attaining the proposed standard! 
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Setting Sound Public 
Policy 


We are all in this together, and 
we need to seek common and 
reasonable solutions 
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Nodorland, Texas 77637 


Dear Mr, Mueller: 

The Air Quality Advisory Committee of the South East 
Texas Regional Planning Commission, at its meeting on 
January 6, 1997, approved the following comments 
regarding the proposed Ozone Standard as published in 
the December 13, 1996 Federal Register, and 
respectfully requests their inclusion in the comments 
which the Commission submits to the United States 
Environmental Protection Agency; 

Significant reductions in ozone precursors have been 
accomplished in the Beaumont-Port Arthur-Orange area 
since 1972. Air quality monitoring data from 1972 to 

1995 at monitors operated by the Texas Natural 
Resource Conservation Commission clearly reflect the 
downward trend in ozone levels. In fact, in 1993 and 

1996 no exceedances were recorded. For the three year 
period 1992-1994 the area demonstrated that it had 
attained the ozone standard. Data for 1995 appears to 
indicate otherwise but we believe that data was not a 
reflection of overall air quality in our area. It 
indicates that there are factors other than locally- 
generated emissions involved in ozone formation over 
which we may have little or no control. 

Over the next several years, additional emissions 
control requirements relating to air toxics euid ozone 
precursors will become law. The MACT standards will 
necessitate the installation of marine vessel loading 
emissions controls at several sites in the area. In 




Mr. Chuck Mueller 
January 8, 1997 
Page 2 


addition, the currently proposed extention to the 
Sections 182(f) and 182(b) NOx exemptions will expire 
on Decen4>er 31, 1997 and additional actions will be 
taken to monitor and, where required, reduce emissions 
of oxides of nitrogen. These requirements will 
further reduce the emissions of ozone precursors. 

Our ccmwittee has conducted an extensive review of the 
TNRCC monitoring data and has applied the proposed 
standard of the three year average of the annual third 
highest daily maximum eight-hour average ozone 
concentration not to exceed 0.08 ppm to existing data 
to determine if there is a corresponding reduction in 
recorded exceedances as we see in our review of the 
data for the current one-hour standard. Even with all 
the controls which have been implemented, there does 
not appear to be a downward trend which would give us 
encouragement that the in:?>lementation of an eight hour 
standard of 0.08 ppm can be met. We believe any 
standard should not only be realistic but attainable, 
however laudable the goal. 

It is our understanding that the Clean Air Scientific 
Advisory Committee and EPA staff papers conclude 
independently that a standard in the range of 0.07 to 
0.09 ppm would all be protective of public health. 
Given the assessment which we have made of the data, 
and the fact that there is little information 
available from EPA regarding the trends toward 
attainment of the proposed standard in the 335 
counties which will potentially be affected by the 
proposed standard, we believe that there should be a 
reasonable expectation of attainability of any 
standard. 

Based on the fact that a standard of 0.09 ppm would be 
protective of public health, and that BPA, on page 
65733 of the December 13, 1996 Federal Register, 
states that 0.09 ppm generally represents the 
continuation of the present level of protection, the 
Air Quality Advisory Committee of the South East Texas 
Regional Planning Commission requests that the Texas 
Natural Resource Conservation commission recommend to 
the Environmental Protection Agency that the present 
standard of 0.124 ppm one-hour average be retained. 
Based on our review of the data, this appears to be a 
reasonable and attainable standard for our area. In 
addition, protection of the public health and the 
economy can both be realized. In the event that this 



177 


Mr. Chuck Mueller 
January 8, 1997 
Page 3 


recommendation is not acceptable, we urge the Texas 
Natural Resource Conservation Commission to recommend 
to EPA that the standard be set at no lower than 0.09 
ppm eight -hour average based on the third highest 
daily, maximum. 

We believe Chat continuation o£ the present standard 
would be protective of public health and allow for 
economic growth. We do not believe- it would be in the 
public interest to infer that public health will not 
be protected if any standard other than the proposed 
0.08 ppm is promulgated. 

Please find attached the monitoring data which our 
contractor. Radian International, has prepared based 
on TNRCC monitoring at sites indicated. 

Me appreciate Che opportunity to provide comments. 



Michael Peters 
Chairman 

Air Quality Advisory Committee 
MP/ah 

Attachment 
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March 10, 1997 


Office of Air and Radiation Docket and Information Center 

Atm: EPA Docket No. A-95-58 

U.S. Environmental Protection Agency 

401 M Street SW 

Washington. DC 20460 

Re: Comments on the Imposed Revisions to the Ozone Standard 
Dear Sir or Madam; 

The Texas Natural Resource Conservation Commission (commission) would like to take this 
oppoituniiy to comment on the proposed revisions to the Ozone Standards. 

The conunisslon has carehilly reviewed all available information regarding the C.S. 
Environmental Protection Agency’s (EPA) proposal to change the ozone standard and has 
concluded that there truly is no clear demarcaHon from a public health protectiveness perspective 
among the various levels and form for the standard under ctmsidecatiofi. EPA’s science advisoo' 
panel, the Clean Ait Scientific Advisory (^mmittee, stated that there is no "bright line" that 
distinguishes a ievel for an eight-htmr standard between 0.07 parts per million ^pm) and 0.09 
ppm, and a form between 1 and S expected exceedances. Now. EPA’s own recent supplemeoul 
ozone exposure and health risk analyses show that there is no bright line in setting an averagine 
time either, and indeed calls into question the assumption that one particular averaging time, form. 
Of level is ai^ropriate for all areas in die nation, llie commission is extromely concerned about 
these findings and in light of them recommends that the current onc^bour standard be retained at 
this lime, and that further study be initiated to detenmne the advisability of moving to an eighth 
hem aandaid f<» the entire nation. This is included as the eommission's primary reconuseodatioo 
in Enclosure 1. 

the commission is not recommending a revision to the ozone standard at dns time, shotdd 
EPA do so, the commission submits for conskleratkm a secondary recommendation in Enclosure 
2. 
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Page 2 

March 10, 1997 


The commission has held numerous meetings across the state to receive input from Texas citizens, 
small business, local governments, and industry. We received over 2000 comments, which 
demonstrates the interest that Texans have in these air quaiity standards and the impacts on their 
areas. We have forwarded these copiments to you under separate cover. 

Thank you for allowing Texas to comment on this important air quality issue. Please contact any 
of us or Mr. Herb Williams of our staff at (512) 239-4885 if you have any questions. 


Respectfully, 



BanyJC McBee 
Chairman 


Ralph Marquey 
Commissioner 


John Baker 
Commissioner 


BRM/EJ/ls 


Enclosures 


cc; The Honorabie George W. Bush, Governor of Texas 
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Dan Wittliff, Chaf Engineer, MC 110 
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Beverly Hattsock, Deputy Director, Office of Policy and Regulatory Development 
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Liz Johnson, Policy Coordination and Development Section 
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Enclosure 1 


Texas Natural Resource Conservation Commission’s fcommissionl Primary 
Recommendation on the U.S. Environmental Protection 

Agency’s flEPAl Proposed Revision to the Ozone Standard 

The commission has carefully reviewed ali available information about the EPA's proposal to 
change the ozone standard and has concluded that the standard setting process has not produced 
the “bright lines” we all desired. EPA’s scietxte advisory panel, the Clean Air Scientific Advisory 
Committee (CASAC), is comprised of several of the nations top medical and scientific experts. 
CASAC has stated that there is no bright line that distinguishes a level for an eight-hour standard 
between 0.07 parts per million (ppm) and 0.09 ppm, and a form of between 1 and 5 expected 
exceedaiKes. Now, EPA’s own recent supplemental ozone exposure and health risk analyses also 
show that there is no bright line in setting an averaging time, and indeed call into question the 
assumption that one particular averaging time, form, or level is appropriate for all areas in the 
nation. 

On February 11, 1997, Harvey Richmond of EPA’s Risk and Exposure Assessment Group issued 
a memorandum entitled Supplemental Ozone Exposure and Health Risk Analyses. This memo 
summarized recent Endings of two EPA contracted documents. One is titled A Probabilistic 
Assessment of Health Risks Associated with Short-Term Exposure to Tropospheric Ozone: 
A Supplement by R.G. Whitfield of Argonne National Laboratory. The other is Supplement to 
‘Estimation of Ozone Exposures Experienced by Outdoor Children in Nine Urban Areas 
Using a Probabilistic Version of NEM (April 1996)’ by Ted Johnson of TRJ Environmental 
Inc., et al. Both of these document updates were published in January, 1997. These documents 
were updated at EPA’s request after the proposed revision to the primary ozone standard was 
published. These updates contain several refinements to modeling assumptions, including an 
analysis of the risk exposure associated with EPA’s proposed level and form, and different 
rounding conventions, which were lacking in the original risk exposure analysis. 

A review of these documents shows that for seven out of nine selected cities, the risks of both 
exposure to levels above the standard and “large” lung function decrements to children playing 
outdoors associated with EPA’s proposal are less than that under the current standard. However, 
there are two notable exceptions to this trend. The risk exposure analysis for both Houston and 
Los Angeles projects that fewer children playing outdoors would be exposed to and suffer the 
effects of elevated ozone levels under the currem one-hour standard than under EPA’s proposal 
for an eight-hour standard. 

At the very least, the commission believes that this study, which shows different public health 
outcomes for cities attaining an eight-hour standard, reveals that the science is not sufficiently 
conclusive at this time to make a decision on the appropriate averaging time for the primary 
standard. The commission is extremely concerned about these findings and in light of them 
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recommends that the current one-hour standard be retained at this time, and that further study be 
initiated to determine the advisability of moving to an eight-hour standard for the entire nation. 
For example, Houston and Los Angeles have design values for the one-hour standard that are SO 
parts per billion or more higher than those of the next highest city. New York. They are also both 
warm, southern coastal cities, unlike the other study cities (except for Miami, which had an 
extremely low one-hour design value in the study). Other southern cities like Atlanta and Dallas 
were not studied, and cities currently in attaiiunent that would be nonattaiiunent under the 
proposed standard, like San Antonio, were also not studied. Therefore, it is not known whether 
the results for Houston and Los Angeles differ from those of the other cities because of their high 
ozone values or because of their geographic similarities. In order for the commission to support 
an eight-hour standard at this time, a fuller understanding of why Houston and Los Angeles 
experienced different outcomes than the other study cities would be necessary, as would an 
analysis of other major Texas cities and cities around the nation with similar geographic feamres. 

The commission believes that these studies are absolutely essential to making a public health- 
based decision on the best science available. These smdies cannot be completed in the time frame 
mandated by the courts for the particulate maner standard decision. Therefore, the commission 
recommends that EPA decouple the time lines for promulgation of the ozone and paniculate 
matter proposals and delay promulgation of the ozone standard until further necessary smdies have 
been performed. 

The commission believes that cities such as Los Angeles and Houston may well be unique in their 
air pollution problems due to their source mix and prevailing meteorological conditions. If further 
smdy proves that they are, the commission believes that a “one-size-fits-all" approach to standard 
setting may not be prudent on a national basis, and that regions may have to choose an averaging 
time for an ozone standard that provides the greatest protection to the public. Of course, this 
choice would have to be based on sound science, and under no circumstances should areas be 
forced to comply with two national standards. 

The commission believes that significant progress in understanding key scientific and public policy 
aspects of air pollution control has been made by the Federal Advisory Committee Act's 
Subcomminee on Ozone, Particulate Matter, and Regional Haze. The commission recommends 
that regardless of the ozone standard averaging time evenmally promulgated by EPA, this vital 
work should continue and its results should be incorporated on the state implementation plan 
process, as appropriate. 
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Enclosure 2 


Texas Natural Resource Conserration Commission’s fcommissionl Secondary 
Recommendation on the U.S. Enyironmental Protection 

Agency’s (EPA) Proposed Revision to the Ozone Standard 

As stated in the preceding primary recommendation, due to numerous uncertainties that exist with 
regard to EPA’s new ozone proposals including recent information that questions whether an 
eight-hour standard is more protective than the current standard in all areas of the nation, the 
commission believes that the EPA should retain a one-hour standard for now. However, if 
additional smdies determine that an eight-hour standard is more protective than the one-hour 
standard in all areas of the country or if EPA chooses to go forward without additional studies, 
then the commission would support an eight-hour standard with the following comments as a 
secondary reconunendation. 

I..cyel 

The conunission does not support the 0.08 parts per million (ppm) level proposed by the EPA, 
nor would it support a lower level. The commission supports a level of at least 0.09 ppm for the 
following reasons. 

Both Clean Air Scientifrc Advisory Committee (CASAC) in its closure letter on the proposed 
primary ozone standard dated November 30, 1995 and EPA have determined that ozone may elicit 
a continuum of biological responses down to background levels. Therefore, it is not possible to 
select a level below which absolutely no efiects are likely to occur. CASAC and EPA have 
agreed that in the absence of a “bright line* which clearly demonstrates a level at which exposure 
to ozone begins to cause adverse effects, the selection of a specifrc level is a policy judgment. 
The level proposed by EPA may result in five new areas in Texas not meeting the new standard, 
more than doubling the number of areas that do not meet the current ozone standard. 

EPA lacks a scientific basis on which to choose between a 0.08 ppm artd 0.09 ppm level for an 
eight-hour standard because there are no demonstrably greater health benefits to be gained at any 
specific point within the range of 0.07 ppm to 0.09 ppm. The commission believes that the 
following elements of good public policy should inform EPA’s decision on the level of the 
standard. 

Attainability. Is the proposed standard reasonably attainable? There are serious questions about 
the attainability of a proposed standard that approaches background concentrations. In its own 
Regulatory Impact Analysis (RIA), EPA states that: 

For some counties the analysis finds that the control measures identified in the cost 
analysis would not be sufficient to result in attainment of the alternatives by 2007. ..(t)here 
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are likely to be cases in which currently identifiable controls are not enough to reach 
attainment of the revised standard by 2007, which is the attainment date for certain 
nonattainment areas under the current standard. 

Houston is one of the areas identified in the RIA for which not enough control measures could be 
identified for it to reach attaiiunent of the proposed standard. If there are not enough control 
measures identifiable at any cost that would allow Houston to reach the proposed standard, for 
all practical purposes it is not attainable. 

Reasonableness of costs incurred in light of benefit gained^ EPA has argued that costs cannot play 
a role in the standard setting process based on judicial interpreution of the Federal Clean Air Act. 
The commission believes that this can be the case if a clear scientific determination of health 
effects could be demonstrated. However, neither EPA nor CASAC can determine a bright line 
which distinguishes any of the proposed standards as being significantly more protective of human 
health. Therefore the setting of the exact level has become a'policy decision. Because it is a 
policy decision, a cost/benefil comparison of alternatives can and should properly be taken into 
consideration. Furthermore, costs to the public versus benefiu is a vital public health 
consideration. All other public health and welfore decisions (e.g., building codes, immunization 
requirements, automobile safety requirements) are based on some determination that a certain level 
of control is necessary and therefore the costs should be borne by society. Conversely, some 
other level of control, while perhaps technically feasible, is too costly, and will therefore not be 
required. 

EPA has stated in its fact sheets that the monetized net health benefits for the proposed new 
standards (ozone and particulate matter under 2.S microns in diameter (PM].)} combined) are 
estimated to be between $76 billion to $134 billbn dollars. However, a closer reading of EPA’s 
back-up documentation (including the RIA), reveals that most of the monetized benefits are 
realized fnrm attaining a PM^ standard, and that there is actually a net monetary loss of up to S2 
billion dollars iiKurred by attaining the proposed ozone standard. The commission believes that 
a fUll cost-benefit analysis should be performed and that the costs and benefits of the continued 
implementation of the Clean Air Act Amendments of 1990, the Ozone Transport Assessment 
Group reconunendations, and the costs and benefits of the Interim Implementation Policy should 
be factored into- the analysis. The commission believes that including these programs in the 
analysis will more accurately assess the true cost of all programs which will contribute to 
attainment of the proposed new standard. 

Flexibility of decision-making in light of uncertain science. Before additional regulations and costs 
are placed on the public, the federal and state governments have an obligation to be sure that those 
costs are required for the protection of public health. If the standard is set at 0.08 ppm, many 
areas that currently do not violate the one-hour standard will not comply with the eight-hour 
standard. They will be required to begin expensive control programs. If later scientific evidence 
definitively shows a level of 0.09 ppm to be protective of health, these areas will have sustained 
a considerable economic loss for little or no tenefit. However, if the level is set at 0.09 ppm, the 
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areas with demonstrated air pollution problems will be required to implement control strategies. 
If a level of 0.08 ppm is later scientirically demonstrated to be necessary for the protection of 
health, the reductions made by the areas that could not meet the 0.09 ppm standard will have 
helped them attain or make progress toward attainment of a 0.08 ppm level. 

The commission believes that when all of these factors are taken into proper consideration, a level 
of at least 0.09 ppm would be the correct public health and public policy choice at this time for 
an eight-hour standard. 

Form 

The conunission supports a form expressed as the three-year average of either the third, fourth, 
or fifth-highest maximum eight-hour average ozone concentration. The commission believes that 
such a form more accurately reflects the exposure of the population to ozone levels of concern. 
Also, this form is less subject to random perturbations caused by meteorological variations, like 
those seen in the years 1988 and 199S. 

EPA has stated that for an eight-hour standard at a level of 0.09 ppm, it will only consider a form 
of the eight-hour average of the annual third-highest maximum eight-hour average ozone 
concentration. The commission believes this position is not justified by sound science. EPA 
stated, and CASAC concurred, that the form of the standard, as long as it is within the range of 
1-S expected exceedances (or an equivalent concentration-based form) does not provide a 
significant difference in the amount of risk exposure for the population at large (although all 
members of CASAC favored a multiple-exceedance based form of the standard). If EPA canixrt 
identify a bright line which distinguishes between a form within the range of 1-S expected 
exceedances, this too becomes a policy judgment. Therefore, the factors described above in the 
discussion about the level of the standard regarding attainability, cost/beneflt impact analysis, and 
flexibility in light of uncertain scietKe also pertain to the decision making on the selection of the 
form of an eight-hour standard. The commission believes that EPA should select a form which 
provides for maximum statistical stability. 

Some studies indicate that some extremely sensitive individuals may be affected by shorter- 
duration levels that exceed the 0.09 ppm level. The commission believes that an expanded pubik 
notiflcatidn system, based on improving techniques to predict elevated ozone levels in advance, 
which EPA discusses in the Pollution Standards Index (PSD section of the proposal, will provide 
an adequate margin of sa.fety to those extremely sensitive individuals considering the few times 
that such preventative measures would actually be required. The commission also supports 
investigation and analysis of monitors that frequently experience elevated levels of ozone. Given 
this additional margin of safety, the commission believes that the combination of this form and 
level of the standard will provide health protection to the public. 
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Spatial Averaging 

The commission supports the concept of spatial averaging because it believes that spatial averaging 
can provide a better indicator of the population exposure actually experienced within the averaged 
area. Additionally, a spatially averaged form provides additional statistical subility and accuracy 
of monitored values. However, the cotrunission believes that a complete analysis of whether the 
type of spatial averaging being considered by EPA is adequately protective of human health can 
only be done after further protocols are established to determine the method of conducting spatial 
averaging. 

Furthermore, the commission shares EPA’s concern that spatial averaging can only be done in 
areas that have an adequate monitoring network, and that developing a siting protocol will be 
difficult. However, the commission believes that spatial averaging, in conjunction with Urban 
Airshed and other modeling techniques, could provide an effective mechanism for redeployment 
of the ozone monitoring network and an incentive to states for this redeployment. The 
commission believes that an expanded public notification system, combined with improving 
techniques to predict elevated ozone levels in advance, could help provide an adequate margin of 
safety for extremely sensitive individuals. As staled above, the commission also supports 
investigation and analysis of the data from monitors and the area around them that frequently 
experience elevated levels of ozone. 

Continuation of the One-hour S tandard Until State Implementation P l an (SIP) ApprOYa l 

If an eight-hour standard is promulgated, the conunission does not support EPA’s proposal to 
maintain the current one-hour standard until the SIP for the proposed new eight-hour standard is 
approved. More often than not, a long period of time passes between when the state has legal 
authority to implement control programs and when EPA approves a SIP. In many cases, this is 
of little concern, although it causes confusion in the mind of the public and the regulated 
community. In the case of the new standards, however, working under an interim policy based 
on a one-hour standard could impose a significant burden on states and the public, and hamper 
efforts to move toward attainment of an eight-hour standard. 

All states have some mechanism for making control programs enforceable in their state, although 
each slate's mechanism is slightly different. The commission believes that the one-hour standard 
should cease as soon as states have legal authority to implement and enforce control strategies to 
move toward attainmenl-of the eight-hour standard and submit a SIP containing those strategies 
to EPA, rather than waiting for EPA approval of that SIP. 

Communication of Public Health Information 

The conunission supports the continued use of the PSl and EPA’s suggestion to revise the PSI to 
include an expanded warning system. The commission believes that this warning system, 
combined with the level and fomt described above, provides important public health information 
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Mr. McIntosh. Thank you very much, Mayor. I notice at the 
back of your submitted written testimony you’ve got similar charts 
for various areas of the country, and I’ll make sure that the mem- 
bers of the committee receive those. 

Ms. Monk. Thank you. I believe that you will find that the areas 
for the members of the committee as well as some of my fellow 
panelists are included in those charts. 

Mr. McIntosh. Thank you very much. Our next witness is from 
the New York State Assembly. We appreciate you coming down, 
representing the northeast region of the country. The Hon. Richard 
Brodsky. 

STATEMENT OF RICHARD BRODSKY, NEW YORK STATE 
ASSEMBLYMAN 

Mr. Brodsky. Thank you, Mr. Chairman and members of the 
panel. I’m Assemblyman Richard Brodsky of New York, chairman 
of the New York State Assembly Committee on the Environment, 
former chairman of the Committee on Oversight and Investigation. 
And I share this committee’s continuing concern that the legisla- 
ture act as the thorough check on process, and deal with agencies 
of the Government in ways to ensure that they obey the law as the 
law is written by the legislature. 

I am here today to address the regulatory impact statement of 
the EPA with respect to the proposed rulemaking. And my full 
written testimony goes into this in greater detail. But I will high- 
light it for you. In developing the document, EPA has inadequately 
considered the true health impacts and health benefits of the rule- 
making. For example, EPA only considered hospital admissions as 
the indicator of adverse health effects. Emergency department vis- 
its, asthma attacks, private physician visits, increased medication 
use, lost work days and increased frequency of respiratory systems 
were all not considered by EPA. Those benefits to the people of the 
Nation and my State need to be considered. 

EPA, by its own admission, was unable to monetize some of the 
very critical health benefits of the proposed rules. These benefits 
included reduced chronic respiratory damage, premature aging of 
the lungs, reduced mortality and morbidity from lower fine particle 
levels, reduced cancer and other health effects. Furthermore, the 
EPA did not monetize the important benefits to my State with re- 
spect to reduced nitrogen deposition in sensitive estuaries, protec- 
tion of the parks, forests, and ecosystems. 

Sulfates and nitrates are often emitted in the form of fine partic- 
ulate matter. And the RIA failed to quantify the benefits of reduced 
acid rain deposition in the Adirondack Park, which is the largest 
public park in the contiguous United States. Over 300 lakes and 
ponds in that area are losing their ability to support aquatic life. 
The economic effect of that with respect to tourism is considerable. 
And the RIA had failed to consider that. It has also failed to con- 
sider the economic benefits of ozone and PM controls, which occur 
from the reduced emissions of sulfur dioxide. Again, the New York 
State acted in the early 1980’s to clean up its own house. 

That has left us at some disadvantage at the cost of producing 
electricity. And the ability of a more national standard with respect 
to those emissions would enable New York to cease paying the eco- 
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nomic penalty for its advanced public health concerns. In conclu- 
sion, the failure of EPA to significantly quantify the benefits, mone- 
tary and otherwise, is of some deep significance. 

Mr. Chairman, one of the interesting things that I’ve been able 
to learn in the listening today is that there’s going to be a regional 
dispute here. Because part of the problem is that the costs that 
may be applied to cleaning up this problem are not necessarily 
going to come from the same reasons that suffer from the effects 
of these dangerous substances. And it seems to me particularly ap- 
propriate that a national forum and standard be set so that the 
people of my State are not poisoned by people of other States. That 
takes us back to the debate that has been had by other witnesses 
today and that we have had within our own legislature. 

There are essentially two questions that need to be addressed. 
The first is, does this stuff hurt anybody? Is it toxic? Are people 
being damaged by it? What do scientists and doctors, not nec- 
essarily informed laypeople, as you and I may be, say about that. 
I have concluded that the evidence on that point is very, very 
strong. This stuff is dangerous. You can measure that danger. And 
people are being hurt by it. That is not necessarily the end of the 
question even though the law, in refusing to permit cost-benefit at 
this stage of the process, may indicate that it is the end of the de- 
bate. 

The next step is this question of cost-benefit analysis. And it is 
an absolutely fascinating area for public policy debate. We have 
been asked to come here today to discuss the rationality of the cost- 
benefit analysis placed before you and the American people. I have 
tried to do that answer shown in substantial ways how it has not 
adequately considered the benefits of this proposed rulemaking. I 
listened with respect to my colleague, the Governor of Ohio. And 
what I find interesting and somewhat disturbing is that in most 
cases, the opponents of the rule attack the calculation of costs by 
EPA as inadequate, but accept EPA’s calculation of the benefits 
without challenge. 

Now, if one is going to be skeptical about a Government institu- 
tion, as the chairman is — and I have been in my chairmanship — 
then we ought to be skeptical about both ends of the process. When 
I hear skepticism on one side, I get concerned, as someone charged 
with protecting the public health of my State. The fact of it is, the 
benefits to significant numbers of people in my State have not been 
considered adequately. And if they were, perhaps the opinions of 
these distinguished colleagues in Government and members of this 
panel might change. 

But even if we rationalize the cost-benefit system, let me suggest 
that it is a morally repugnant exercise. We have been asked to con- 
sider the value of a human life at $4.8 million. We have heen 
asked, according to EPA data, to consider the value of pain upon 
deep inhalation as anywhere between $1.26 and $28.04. The pain 
of a cough should be valued under our new system at anywhere be- 
tween $1.26 and $13.84. 

If the forum would permit — and I don’t mean to put the gentle- 
men at a disadvantage — I would say to the people of the State of 
Ohio, exactly what is the life of a 72-year-old grandfather taking 
care of a family in New York City worth in monetary terms? And 
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should the Government of this Nation he involved in that? This is 
Orwellian. This is a challenge to the notion that there is a value 
in families that we cannot monetize. We are commoditizing the 
people of this Nation under this process, and doing so in a way that 
can only exacerbate the fundamental divisions that we’ve seen re- 
gionally, racially, and at class in our society. 

The issue before the Congress and America is, is the stuff dan- 
gerous? And if it is, we ought to stop it. And we ought to stop it 
in the most cost-effective way. But that is the second level of in- 
quiry, not the first one. And I urge those who speak most effec- 
tively and outspokenly about the values of families to realize that 
we are participating in a process that sets the values of families 
in dollar terms and ways that are morally repugnant to me and, 
I believe, the American people. 

I appreciate, Mr. Chairman, the opportunity to offer this testi- 
mony. I would be glad to answer any questions. 

[The prepared statement of Mr. Brodsky follows:] 
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TESTIMONY OF RICHARO L. BRODSKY 
CHAIRMAN OF THE NEW YORK STATE ASSEMBLY 
COMMITTEE ON ENVIRONMENTAL CONSERVATION 

Befora the Subcommlnee on National Economic Growth, 

Natural Raaourcas and Regulatory Affairs of tho Committee 
on Government Reform and Oversight 

Wednesday. Aprii 16th. 9:30am, 2154 Rayburn Building 

Topic: EPA's Particulate Matter and Ozone Rulemaking: Is EPA above the law? 

InttodPctHm 

The purpose of my testimony is to address the United States Environmental Protection 
Agency's (USEPA) Regulatory Impact Statement (RIA) for the proposed ozone and 
particulate matter standards. The RIA has failed to address several signifiesnt areas 
of concern to the people of the Nation, of New York, the Congress, and all Interested 
parties. By raising these issues in this forum It Is my hope that a more complete 
picture of the Impacts of the rulemaking can be put In the public record . My testimony 
will show that the RIA contains serious deficiencies, which should be addressed to 
fully analyze the costs and benefits of the proposed ozone and particulate matter 
standards. 

Health Imoacls 

EPA only considered hospital admissions at an itvilcator of adverse health effects due 
to ozone. While hospital admissions show the most severe health effects from ozone 
exposure, there are other Indicators that B>A should have taken Into accoimt. Other 
indicators which coma to mind are: emergency department visits, asthma attacks, 
emergency visits to private physiclana, increased medication use, lost work days, and 
Increased frequency of respiratory symptoms. According to Or. George D, Thurston. 
Associate Profassor of Environmental Medicine at the New York University School of 
Madicina and a leading research epklemialogist on the Impacts of ambient ozone on 
pubHc health, 

(Ih would ba a serious mistake to think that counts of emergency 
hospital admissions resulting from ozone exposure even begin to reflect 
the much larger scope of tho adverse human health effects and the 
medical costs presently being visited upon. 

Thurston hlghSphts the fact that many asthmatic childran experience debWtadng 
asthma attacks before they ever reach a hospitaL Their suffeifng Is ssvem but they 
are Ignorad by risk assessmems that only recognize hospital visits. 
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There aro also inherent limitations regarding the use of risk assessment to charaetaiiza 
environmental hazards. Risk assessment only considers the heahh outcomes and 
effects for which data happen to be available. Few debt are available for many of dte 
heaWi outcomes which should be considered by risk assessiraras. TherefMe, the risk 
assessment process will inevitably underrepresent the scope of the health impacts 
resulting from environmental contamination. 

by its own admisskm was unable to monetize some very cifdcai heaMi benefits 
of the proposed ozone and particulate matter standards. Sutdt benefits inckide: 
reduced chronic respiratory damage and premature aging of lungs; reduced 
mortallty/morbldlty from lower fine parttcia levels from ozone controls: reduced 
susceptibility to respiratory infection; and reduced cancer and other health efleca 
caused by toxic pollutants. Ozone and FM controls would result in a reduction of air 
toxics. CPA's analysis fails to include these critical health Impacts due to the feet that 
they could not monetize them. 

The fact that CPA feM to monetize the benefit of reduced morttilty/morbldity from 
lower fine particle levels is particularly significant. It saems to me that if EPA were 
able to quantify this category, it would provide a dramatic increase in the benefit 
numbers fer ozone reductions as a whole. This category includes the entire fet of 
human heeitii and welfare benefits That are quantified for the PM standards. 

Short-term exposure to ground-level ozone (smog) can cause respiratory probfems. 
chest pain, and coughing and may worsen bronchitis, emphysema, and asttuna. 
Studies suggest that long-term exposure (months to years) to ozone can damage lung 
tissue, which could help lead to chronic respiratory Illness. 

PM-10 includes 'large* or coarse particles as well as 'small* or fine particles. While 
both coarse and fine particles can increase respiratory symptoms and bnpak bmtfting, 
fine paiticlaa are more likely to contribute to the serious health effects found in a 
number of recently published epidemiological studies. Health effects associated with 
PM Include premature death, primarily in the elderly and people with heart end lung 
disease, and respiratory illness In chlldrsn. 

Peolonlesl Imnaeta 

The ozone end PM RIA also tell to monetize such Important benefits es: reduced 
nlnogendaposltlon lnsensitlve estuaries, protacthm of parks, forests and ecosystems, 
and increased yiatde of tree seedlings. 

Sulfotes and nitrates are often emitted In the form of fine particulate matter. TIm PM 
RIA falfe to quantify the benefits of acid rWn eduction due fo a more stTfegent 
pattieulata matter standard. 
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Ttia Adirondack Park Is the largest public park In the contiguous United States. It 
contains six million acres, covers one-fifth of New York State, and is equal In size to 
neighboring Vermont. Fbw people realize that the Adirondack Park is nearly three 
times the size of Yellowstone National Park. 

Forty-two percent of the Park is publicly-owned Forest Preserve, protected as ‘forever 
wild* the State constitution since 1 895. Plants and wildlife abound in the Park, many 
of them found nowhere else In the State. Uncut ancient forest cover tens of 
thousands of acres of public land. Someday, all native wildlife, including those 
extirpated In the last century, such as the cougar, lynx and moose, may live and breed 
here. But only If we are careful to preserve this invaluable resource. 

The USEPA estimates that more than 300 lakes and ponds in the Adirondacks are 
already too acidic to support most aquatic life. EPA, in November 1935, issued a 
report entitled Atdd Deposition Standard feasibility Study Report to Congress * which 
showed that more than half of the roughly 3,000 lakes and porxis In the Adirondacks 
could be too acidic to suppon fish and other aquatic life by 2040. EPA's report also 
showed that acidic compounds that are deposited in the Adirondacks are to a large 
extent emitted by utility plants located In the Midwest. I believe that Implementation 
could dramatically reduce the number of addle lakes in the Adirondacks by ths year 
2040. 

Scientific analysts iruficates that nitrogen as well as sulfur deposition are Important 
contrSrutors to chronic and episodic acidification of surface waters. The reduced 
ozone and PM standards may help to slow down the saturation of Lakes In the 
Adirondacks. Furthermore, NOx plays a large role in add shock. Acid shock is 
caused by the build up acidic chemicals in winter snow pack. In spring when the 
snow melts, these chemicals are released afl at once Into the streams causing a 
dramatic drop In PH. This Impact has serious consequences fbr fish reproduction. 
While these standards will have a beneficial effect In the Adirondack Park, stlB mors 
needs to be done at the Federal level to solve the problem of acid rain. 

Control Costa 

EPA's estimate of control costs seems to be overstated. The costs of implementing 
the lower standards were double counted because the ozone and PM anises were 
conducted separatelY. In many cases there will be slgndicant overlap in the cost of 
Implementing appropriate control strategies. 


Economic Benaflta 

The ozone and PM RiAs fail to mention the economic benefit to the Northeast of 
reducing emissions of sulfur dloxlda (S02) and nitrogen oxides (NOx). The power 
sector In the midwest has cleaned-up tar lass than the energy produchg tacffides in 
the Northeast. The older energy producing tacinties were exempted from the tightest 
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regulMona of tha Clean Air Acts of 1970 end 1977, largely based on the belM that 
these plants would retire and be replaced by newer facilities. In the 1980t the 
Northeastem States could no longer welt for Congress to mors stfingentiv r^ulste 
this industry, in 1984, the State Acid Deposition Arnool Act became law In New 
York State. Millions of dollars have been spent upgrading and cteaning up the State's 
older facilities, in 1990 Clean Air Act Amendments, the onus was once again placed 
on the Northeast to control its sources. All New York Sources are subject to 
Reasonably Attainable Control Technology {RACT} for NOx. TOs uneven playing field 
causes New Yorkers to pay higher electric bills, thus placing the State at an aconomle 
disadvantage with other States. As d>e slactrlc Industry Is deregulated, there Is a 
perfect opportunity to create equivalent environmental itandarda for all electric 
ganeratora equivalent to those met by new plants. A level playing field will benefit 
New York's economy, its environment and the health of citizens. 

In order to meet the proposed ozone standard, it is clear that substantial reductlona 
of ozone precursors (NOx and hydrocarbons) will be needed. White past efforts have 
focused on hydrocarbons, the most recent end bast sdentHte research suggests that 
much more emphasis on NOx reductions is needed In tha future. In order to meet the 
proposed fine particulate standard, it is clear that substantial reductions of precursor 
emissions (S02, NOx, and organicsl will be necessary. In the eastern United States, 
research Indicates that S02 is far and away the largest culprit in die fiirmatlon of fine 
partteles. NOx also plays a significant role. 

Without a doubt, one economical and timely step will produce significant reductlona 
of botii S02 and Nox; cleaning up tha existing Iteet of power ptents, pritnaifiy hi tlw 
midwest. Power plants are responsible for 80 percent of national 802 emissiont and 
for 33 percent of netional NOx emissions. These two pollutants are implicated In both 
ozone and fine particle formation, as wall as a host of other health and environment^ 
effects. Including acid deposition and forest decline. 

Power plant S02 and NOx reductions are highly cost.effeotivs. While we struggle to 
ratchet down amissions from smaller industrial boilers or place additional controls on 
automobiles and light trucks, controls on the power industry would be fat more 
affectivs at a fraction of the cost. Controls on power plants can also be achieved 
quickly. For irtstance, cleaning up tha nation's fleet of diesel engines, a measure 
which I etrongly endorse, is a twenty 

year project; ciMnIng up its power planu can be dons in lets than half the fime. 


Conciusion 

If EPA were to monetize and quantify the health and vyelfare, ecological and 
•coitomiCBi bertefits that I have outlined above, tha case for lowering the ozone and 
PM Standards would bo virtuafly Impossibis to dfaipute. However, even «Mth tha 
sfdramentioned shortcomings, EPA hat sdS mads sn excellent cate f^ tightening the 
ozone and PM standards. 
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I think that a con bemflt analysis of rasulsthwis aimed at reducing envdraransntal 
contaminants will always be biased toward the con side of the equation. Historlealiy, 
analysts have often overpredicted cotta and underpredletad benefits of air pollution 
control. Addition^, con-benefit analysis tends to add morn uncettain^ to that 
already inherent in the standard setting process. Projecting costs and benefits into 
the future adds substantial analytical uncertainties. It Is almon fenpossibla to predict 
hiture innovatioits or market trends that coidd affect costt. AdditionaHy, as 1 have 
mentioned above, most of the health issues are not readily monetized. 

At some point, letf slative bodies must be willing to trust tiie regutamry agencies 
charged with protecting the public health. I know, at wel as any elected official, just 
how difficult titis can be. Also, at some pobK regulatory dOeisiens must be made even 
in the absent of 100% certainty. As a society, we suspected that tobacco was a 
serious health threat long before we could make a causal link between cigarette 
Httoking and adverse heaitit effeids. Stmaariy, I think tiiat we all know that knew 
(»one and PM emissions will have a significant positiva impact on our health, but 
more signiflcantiy our children's health. 

The fact that the RIA overstates costs and understates benefits should not be used 
as an excuse not to move forward with the proposed standards. B/en in its 
inadequate condition, the RtA Is nwra than sufllciant to support the aandatds. 


S 
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Mr. McIntosh. I appreciate you coming, Mr. Brodsky. We’ll get 
to questions with the rest of the panel in just a moment. Our final 
witness on this panel is State Senator Richard Russman, from New 
Hampshire. My vice chairman apologizes for not being here to 
greet you, but asked me to do so. Welcome to this panel. I appre- 
ciate you taking the time to come down here and testify. Senator 
Russman. 

STATEMENT OF RICHARD RUSSMAN, NEW HAMPSHIRE STATE 

SENATOR 

Mr. Russman. Thank you, Mr. Chairman, and members of the 
committee. I was beginning to think that between the milk causing 
asthma and the fertilizer causing particulate problems, we’d have 
to shoot all the cows. But hopefully that won’t be necessary. My 
name is Richard Russman. I’m a State Senator from New Hamp- 
shire. And I thank you for letting me come before you today. 

Myself and New Hampshire enthusiastically support the rules on 
ozone and particulate matter proposed by the ERA. And we believe 
that they are following a law, which is the Clean Air Act statute 
on health-based standards. We’re satisfied as a State. And we 
think that the science that it’s based on is good science. I’ve had 
the opportunity to talk with some of the — while I’m a Republican, 
I’ve talked this over with the Democratic leadership before coming 
down here. And they would share my endorsement of the standards 
at the same time. 

I do have to disagree with a recent argument that was recently 
put forward by the National Conference of State Legislatures — and 
I believe you got a letter from them — I am the immediate past 
chairman for NCSL’s committee on the environment — saying that 
EPA has not sought input or considered the role of the States. I 
think since the proposal has come forward, the EPA has made dili- 
gent efforts to include all the affected parties and have been devel- 
oping strategies to implement the rules when they become final. I 
think EPA has worked through the Federal Advisory Committee 
Act, and has established working groups on ozone, particulate mat- 
ter, and regional ozone transport to provide advice to EPA and the 
States which are charged with implementing the rules, as it should 
be. 

EPA has wisely expanded the membership of the working groups 
and has extended the comment period and the final deadline for 
these final rules. And I will see that the FACA membership list is 
submitted to you for the record. It’s extensive. Input from working 
groups and the scientific advisory committee has been extensive, as 
have been the justifications put forward by the EPA. I believe that 
this administration has worked to reform the regulatory process 
and done a good job. 

They have also made a strong case for the benefits of these rules, 
which I respectfully would remind you are health-based only. The 
costs can be and will be considered further in the implementation 
stage. And that is not to say that there are those who have con- 
cerns about those. And they’re probably legitimate concerns. But 
they will be addressed. Being from New Hampshire, I’m worried 
about the continuing effects of ozone on our region. Agriculture and 
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forestry are beginning to suffer — as much as 10 percent loss for 
some crops. 

This is bad for the American economy in terms of consumer 
goods and tourism. These are quantifiable benefits that are not 
fully accounted for in the rule. I would even go so far as to say that 
I think these rules will be good for business. And I think they will 
spur the economy. Historically, when the Clean Air Act was first 
suggested, there was a hue and cry sent up. And if you look at the 
record, our economy is doing better now than it’s ever been doing. 

So, certainly there is some merit to having some of these rules 
in place. More importantly, we can’t overlook the mortality and the 
health impacts of continuing to expose our fellow Americans to 
ozone and particulate matter. And I think we can all agree on that 
particular point. It would be difficult to quantify the value of 
healthy air in terms of what it means to various citizens that 
breathe it. We can debate the implementation strategies. And I’m 
sure we will. And I’m sure we’ll debate the best way to achieve the 
attainment. 

But the Clean Air Act is clear about the standard being health- 
based. And it should be. The question that we had before us today 
was, is EPA above the law. I don’t think that they are. And I think 
that EPA is doing its best to uphold the law and to protect the 
health of the American people. And Hew Hampshire would cer- 
tainly urge the Congress to be supportive in their particular effort. 
New Hampshire thanks you. And certainly. I’d be happy to answer 
questions if I can. 

[The prepared statement of Mr. Russman follows:] 
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Testimony of Senator Richard L. Russman 
of New Hampshire 

Before the Subcommittee on National Economics, Growth, 
Nahural Resources and Regulatory Affairs 

Committee on Government Reform and Oversight 

Wednesday, April 16, 1997 


Mr. Chairman and members of the subcommittee, my name is Richard 
Russman, and I am a state senator from New Hampshire. I want to thank you 
for this opportunity to testify about the clean air standards for ozone and 
particulate matter that have been proposed by the Environmental Protection 
Agency (EPA). 

As you know. New Hampshire is one of the northeastern states that is affected 
by ozone transport, so we have a very strong interest in seeing action taken to 
address the emission of precursors that lead to ozone formation. The 
respiratory problems caused by excessive ozone exposure will continue to 
plague the citizens of my state, not to mention the health of natural resources, if 
action is not taken. In addition, 1 believe the people of New Hampshire agree 
that the threat of fine particulate matter must be addressed, as called for by the 
American Lung Association and our governor, the Honorable Jeaime Shaheen. 

I understand that this subcommittee is concerned about the process undertaken 
by the EPA in promulgating rules to address ozone and particulate matter 
problenas. Let me say at the outset, I am a proponent of the proposed rules and 
believe the EPA is going about the process of issuing final rules in a 
responsible maimer. These standards must be established by relying on health 
based criteria only; that is very specific in the Qean Air Act 

Recently, the National Conference of State Legislatures. (NCSL) sent a letter to 
Ms. Mary Nichols, Assistant Administrator for Air and Radiation at EPA, citing 
numerous problems with tt»e issuance of the proposed rule and compliance 
with federal statutes and executive orders. I disagree with the premise and 
findings of that letter and, as the core of my testimony, I will explain my 
reasoning to the members of the subcommittee today. 
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First, let us remember that this is a proposed rule - not final. Many of the 
arguments raised agamst the rule are based on the requirements necessary 
when an agency promulgates a final rule. For that reason alone, mariy of the 
arguments raised by the NCSL have no validity. 

Second, many opponents criticize EPA for not seeking outside opinions or 
consultation with the states. Nothing could be further from the truth. Since 
February, 1994, EPA Administrator Browner has been seeking the advice of 
affected parties on the issuance of these rules. Under the authority of the 
Federal Advisory Committee Act (FACA), EPA established working groups to 
address ozone, particulate matter and regional haze problems. These working 
groups depend upon the opinions of state and local governments, industry, 
small businesses and other interested parties to formulate strategies for 
attainment. 

These strategies are designed to help states with implementation programs, 
which are solely a state and local government responsibility. I do not believe 
the EPA simply is passing the buck when they claim they are not demanding 
specific regulatory activities. As you know, the EPA grants authority to the 
states to implement the rules as they see fit through a state implementation 
plan. The NCSL recognizes this in its letter to the EPA, stating that 
"implementation of the Cean Air Act is being carried out by state and local 
governirrents." 

I don't believe it would be a stretch to say that the Congress and much of the 
country would be up in arms if the EPA directed the specific actions that states 
and localities must take. States have asked for and been given authority to 
implement many federal reflations. This is one of those cases where Ranting 
primacy (regulatory authority) has and should continue to work. 

In addition to bririging in the views of affected parties through the FACA 
process, EPA extended dre comment period on the rule for 21 days. That 
extension has allowed more than 40,000 corrunents to be received via the mail 
and nearly 18/100 phone and electroruc comments to be delivered. 

The date for issuir^ the final rule also was extended after a request by the 
Administrator. It is important to note duit the opponents of the rule were the 
primary constituency asking for that extension. In response to this, Ms. 
Browner returned to die judge who issued dw initial ruling on p»r«.- «iato 
nnatter and petitioned for die delay. 

Finally, since issuing die proposed rules, EPA has expanded the representation 
on die FACA working groups to iiKlude more representatives ftom local 
governments and smidl businesses. These actions were not required, but were 
carried out by die EPA to ensure adequate input ftom those expressing most 
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concern. Not once in their letter does the NCSL recognize these ongoing 
efforts. 

With the chairman's approval, 1 would like to submit for the record the 
membership of those working groups so that members of the committee will 
have an idea of the access that various interests have had to the rule making 
process. 

C5ne concern raised by the NCSL letter that I would like to reinforce to you is 
the issue of funding. We all agree there will be some costs in implementing 
these rules, although those costs are several years away. With this in nund, the 
concern about section 105 funding, which provides technical and financietl 
assistance to states, is one that is universal among states. Realizing the role that 
states and localities play in implementing the nation's environmental laws, I 
hope the Congress will see the wisdom in providing adequate funding to die 
EPA to assist in this implementation. 

While I am not a member of President Qinton's party, I would like to state that 
I commend him for the efforts he has made to reform the regulatory process. 
Since 1993, with the issuance of Executive Order 12866, this administration has 
made a concerted effort to streamline regulations and to provide justifications 
for rulemaking. While cost benefit analyses are not a criteria of the Clean Air 
Act, the EPA complied with the Executive Order and provided the necessary 
justifications, including analyses of costs and benefits, to the Office of 
Information and Regulatory Affairs (OIRA) at the Office of Management and 
Budget (OMB). Your committee and the entire Congress has access to these 
documents, which I suspect are more thorough than documentation for any 
other rule the EPA has ever promulgated 

In addition to administrative efforts to improve regulatory efficiency, the 
Congress passed and the President signed numerous pieces of legislation, 
specifically the Small Business Regulatory Enforcement and Fairness Act 
(SBREFA), that create obligations for the agencies in establishing rulemaking 
and give the Congress on oversight role before major rules can go into effect 

I believe this is an appropriate role for the Congress to play, and I think that is 
one reason that we are having this debate today. However, I do not believe the 
Congress should try to inject false arguments into the debate when the Qean 
Air Act is very specific - rules are to be promulgated following health based 
standards, which are to be reviewed at least every five years. In this case, the 
statute hM been backed up by the courts regarding standards for particulate 
matter. 

The regulatory impact analysis prepared by the EPA attempts to quantify 
benefits that sometime cannot be quantified, yet the estimated benefits far 
outweigh the overall costs. The Federal Register notice on the proposed rule 
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states dearly that the regulatory impact analysis for the rules "will be available 
at the time die implementation strategy is proposed." I fully expect the 
analysis to be available and comprehensive when the final rule is issued. 

The EPA has focused on health and the primary standard. 1 have come to the 
realization that the secondary standard, welfare, might provide significant 
additional benefits if those were quantified. Regardless, efforts to meet the 
primary standard also will benefit the welfare cS Americans. 

As you know, vegetation is harmed by ozone exposure. Unlike most 
susceptible human populations, it has few means of staying indoors. 
Agriculture and tourism continue to be the major economic indicators for many 
districts in this country represented by members of this committee. 1 am 
disappointed to see the agricultural community oppose the rule because 
increased incidences of high ozone exposure have reduced some crop outputs 
by more than ten percent. Indeed, CASAC unanimously recommended that 
EPA adopt a secondary standard for ozone more stringent than the primary 
standard. 

In addition, forest ecosystems from the southern Appalachians to the northern 
Adirondacks are threatened by high levels of ozone. Many states promote their 
natural areas for tourism, yet these beautiful mountains so far removed from 
urban settings are threatened by the precursors of ozone and the resulting 
"bum" that occurs at higher elevations. 

The benefits of protecting agricultural production (including timber) and 
tourism economies will be well worth modifying emissions standards for all 
the communities diat depend upon these natural resources to support their 
economies. These impacts and benefits must be considered in any discussion of 
costs. 

I also would like to submit for the record, with the chaimnan's approval, the 
recent findings of the Northeast States for Coordinated Air Use Management 
These findings back up the need for more stringent ozone standards. 

In the case of standards for particulate matter, I believe the benefits will be 
substantial. I find it distasteful to try to quantify the value of a life, let alone 
trying to do it for 15,000 individuals. The premature death caused by 
particulate matter and the debate surrounding the impacts reminds me of the 
debate about cigarette smoke. Scientist after scientist testify diat smoking did 
not cause lung caiKer and that epidemiological tests could not show causality. 
Just as we reached a clear indication widi cigarette smoke, the data now 
supports the link between particulate matter and respiratory illness. 

Since the 1970's industry has tried to analyze the costs of complying with 
environmenhd regulations. I don't believe it has ever made accurate estimates. 
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Will there be some costs in implementing these regulations? Yes, and the EPA 
has made the best estimates available given the uncertainties of how the rules 
will be implemented at the local level. 

In establishing the health based standards, EPA should not consider costs. In 
considering implementation strategies, EPA should and has consulted affected 
parties to consider costs, even before they have issued a final rule. 

I will renxind you of the excessive costs estimated by the utility and industrial 
sector during the 1990 Qean Air Act debates. We all know that those horrific 
scenarios did not 2 ind will not play out Nor has the American economy gone 
down the tubes, if you will excuse the expression. On the contrary, technology 
has expanded to meet industrial demand, and states have found innovative and 
cooperative ways to meet attainment standards. 

We may not be able to reach 100 percent attainment compliance in the next ten 
years, but the effort to achieve those standards will be of value to every man, 
woman, emd child in this country. That is a signiEcant benefit 

In conclusion, Mr. Chairman, you ask if EPA is above the law. My answer is no; 
they are complying with the law and trying to 'protect the public health with 
an adequate margin of safety" as direct^ by the Act. We have in place a 
regulatory system that is more scrutinized today than at any time in recent 
history. I believe that is a good thing. But I also believe that when agencies are 
following their mandates, they should be given the necessary support to 
implement the laws the Congress has passed. 

That concludes my testimony. Thank you again for the opportunity to 
particpate, and I will be happy to answer any questions from members of the 
committee. 
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Mr. McIntosh. Thank you very much, Senator Russman. I un- 
derstand that Mr. Waxman has another engagement. And so, I’ll 
yield my place of questioning, if you want to take your 5 minutes, 
and then I’ll go after you. 

Mr. Waxman. Thank you very much, Mr. Chairman. I appreciate 
this courtesy to me. Because I do have a conflict in my schedule. 
And I thank all the witnesses for your testimony today. And I 
wanted to direct my questions to Governor Voinovich. Governor, 
this morning we heard from Dr. Munzer, who is a lung specialist, 
and he told us, representing the American Lung Association, that 
he deals with kids who have asthma attacks triggered by the levels 
of ozone that are lower than our national standard. 

We have overwhelming statements from all these scientific ex- 
perts that there’s a connection between ozone and particulates and 
asthma attacks. And, of course, an asthma attack is a pretty awful 
thing for a child — for anybody — but for a child it can be life threat- 
ening. Many of them end up in the emergency rooms of the hos- 
pitals. Do you dispute that there is a connection between ozone and 
particulates and asthma attacks? 

Governor VoiNOViCH. No. First of all, I think that the head of 
our health department. Dr. Peter Somani, has looked at this and 
reviewed it, along with our Environmental Protection Agency. And 
Dr. Somani basically said that the proposed new standards will not 
have any measurable impact on the health of the people in the 
State of Ohio. 

Mr. Waxman. Let me ask you 

Governor VoiNOViCH. And even 

Mr. Waxman. Excuse me. Governor. 

Governor VoiNOViCH. And even EPA has said it will have little 
or marginal impact on ozone. 

Mr. Waxman. This is our chance. You’re not being fair to me. 
You had your chance to testify. This is our chance to ask you ques- 
tions. 

Mr. McIntosh. But Henry, let him answer the question specifi- 
cally. 

Governor VoiNOViCH. Let me answer the question. 

Mr. Waxman. My specific question is do you doubt that there is 
a connection? Leave the rule aside. Leave the cost aside. Do you 
doubt that there is a connection between air pollution and asthma 
attacks in kids? 

Governor VoiNOViCH. The fact of the matter is that I’m sure that 
there is some impact. But the question is whether or not increasing 
the ozone standard is going to have a measurable impact at all on 
the question of asthma. And even the EPA has revised its pre- 
dictions in terms of the impact on public health. As a matter of 
fact. Congressman Waxman, 53 million Americans, they admit, 
won’t even benefit from this because they’ll never be able to attain 
the standards. 

Mr. Waxman. Governor, 1,350 health professionals have written 
a letter to the President saying it’s important that we go forward 
with their new standards in order to protect the public. And 27 of 
the Nation’s most distinguished air pollution health effects experts 
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are urging President Clinton to go ahead with EPA’s proposal. And 
I want to put into the record without any objection that we have 
that statement so that the people reading this transcript will see 
it. 

[The information referred to follows:] 
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Jefferson H. Dickey, MD 

Cooley Dickinson Occupational and ErAironmenu: Medicine 
69 Suie Street • Northampton, MA 01060 


March 12. 1997 

President Bill Clinton 
The White House 
1600 Pennsylvania Avenue, NW 
Washington, DC 20500'. 

Dear President Clinton; 

We are doctors, scientists, professors, clinicians, researchers, and other health care professionals from around the 
nation who are concerned about the serious public health threat posed by ozone and particulate air pollution. 

Numerous medical and scientific studies indicate that current allowable levels of air pollution contribute to 
respiratory disease and early death. .Air pollutants also are linked to medically significant respiratory symptoms 
and other serious health consequences. It is time our nation take steps to prevent further harm and protect our 
citizens from unhealthy air. 

The United States Environmental Protection Agency’s (EPA) proposal to strengthen the National Ambient Air 
Quality Standards for particulate maner and ozone is a positive step forward. Tens of thousands of hospital visits 
and premature deaths could be prevented each year nationwide by implementing more stringent air quality 
standards for these two pollutants. Some estimates, however, indicate that under EPA’s current proposal 
millions of people could still be exposed to harmful levels of paniculate pollution. Therefore, even stronger 
standards would provide additional protection for all our nation’s communities, especially the most vulnerable. 

If your Administration does not push for protective air quality standards, millions of Americans will continue to 
suffer the consequences ofbreathing polluted air. People who live in pollution '‘hotspots" would not be 
protected. Children and the elderly wifi continue to run the risk of developing chronic lung disease. And those 
already afflicted with heart disease, asthma, and emphysema will experience little relief. This is unacceptable. 

Mr. President, we urge you to direct the EPA to adopt air pollution standards that are at least as protective as 
those proposed, and to oppose any efforts to weaken current standards. This is the most imponant environmental 
health decision of your Administration, one that will affect public health for decades to come. 

Please listen to us in the health community on this crucial public health issue. 

Signed, 

Jefferson H, Dickey, MD | 

Cooley Dickinson Occupational and Environmental Medicine 
69 Slate Street 
Northampton, MA 01060 

.Anachmeni:.List of Co-Signers 

cc: Caro! Browner, .Administrator, U.S. EPA 
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January 10. 1997 


Mr. William J, Clinton. President 
The White House 
Pennsylvania Ave 
Washington, DC 20500 


Dear Mr. President, 

We are doctors, _scientias. professors, clinicians, researchers, and other health care 
professionals v/ho share a serious concern about the widespread public health threat posed by air 
pollution. 

The final decision on the Environmental Protection Agency's November, 1996 proposal to 
revise the federal air quality standards for particulate matter and ozone is likely to be the most 
important environmental health decision of this Administration and will affect public health for 
decades to come. 

Exposures to these two air pollutants have been linked to medically significant adverse health 
consequences. Health studies conducted in the United States and around the vrorld have 
demonstrated that levels of particulate and ozone air pollution below the current U.S. national air 
quality standards exacerbate serious respiratory disease and contribute to early death. 

A large body of scientific and medical evidence clearly indicates (hat the current National 
Ambient Air Quality Standards for particulate matter and ozone are not sufficiently protective of public 
health Tens of thousands of hospital visits and premature deaths could be prevented each year by 
more stringent air quality standards for these two pollutants. 

The standards established by the U.S. Environmental Protection Agency must protect the 
health of all Americans, and especially the most vulnerable-children, the elderly, people with asthma 
and those with chronic heart and lung disease. 

Please listen to the medical and scientific community on this vital public health issue. 

Sincerely. 


George D. Thurston. ScD 

Associate Professor 

Department of Environmental Medicine 

NYU School of Medicine 

New York, NY -.0016 


Attachment: List of Letter Co-Signers 
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Mr. Waxman. There are two issues: whether there’s a connection 
between air pollution and asthma and heart disease and these 
kinds of serious medical consequences. 

Governor VoiNOViCH. Risk. 

Mr. Waxman. The second issue is what is a standard to protect 
and prevent — protect public health and prevent some of that. 

Governor VOINOVICH. Mm-hmm. 

Mr. Waxman. And then the third issue is what costs are going 
to be incurred and how to evaluate that. Now, just so I don’t look 
like I’m a partisan, I’ve been involved in clean air for a long time. 
And I remember Governor Celeste, the Democratic Governor of 
Ohio, coming and testifying to us that if we control the pollutants 
that cause acid rain, it’s going to be an extraordinary cost. In fact, 
what the electric utilities were saying at the time, that acid rain 
allowances would cost between $1,000 and $1,500. We went ahead 
and adopted the law, and it ended up costing $100. 

So what I’m concerned about is that we not trivialize what hap- 
pens to kids with asthma. They end up going to emergency rooms. 
Sometimes it’s life-threatening, because they can’t breathe. A lot of 
kids with asthma live in the State of Ohio. And there’s a cost to 
them if we don’t get a standard that will protect their health. Once 
we’ve got a standard that will protect their health, then we can 
talk absent the reasonable timeframe and the cost. And we ought 
to be more realistic sometimes on those cost estimates. And I want 
to give you a chance to respond. 

Governor VOINOVICH. My only comment is that there is disagree- 
ment among the experts in terms of the impact of particulate mat- 
ter. And there’s a difference in terms of a new standard and its im- 
pact on public health. That’s something that’s going to be debated 
by the experts. The man who headed up the science review com- 
mittee for the Environmental Protection Agency when they did 
this, George Wolff, indicated that it was his opinion and many oth- 
ers’ that what some of these other doctors have testified to is real- 
ly — they disagree. 

Mr. Waxman. But if we find — notwithstanding the disagree- 
ment — that the overwhelming evidence is for a standard that’s 
going to be more protective of the health of people, and especially 
kids with asthma, you’re not arguing that we shouldn’t try to pre- 
vent the asthma attacks and disease consequences from air pollu- 
tion? 

Governor VoiNOViCH. I think we should. But I just talked to the 
head of our Environmental Protection Agency yesterday — and 
maybe. Mayor Monk, you may have some information to shed on 
this — but he said that in spite of the fact that we have reduced 
ozone dramatically in this country, asthmatic attacks are on the 
rise in the Nation. And the issue is what is it that is causing the 
increased asthma among the American public. So I think there are 
some real differences of opinion here. 

On the particulate matter, I think even the EPA has said, “We 
need more information.” They had asked for another $26 million to 
study the health impact of particulate matter. 

Mr. Waxman. Well, Governor, I understand what you’re saying — 
that there are some people that have a difference of opinion. But 
we’ve heard from a doctor this morning who has personal experi- 
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ence in treating patients. And he has seen the consequences. And 
he has looked at the science. And he’s reached a different conclu- 
sion. And I’m just reminded of all those years I had tobacco execu- 
tives come in and tell us, “There’s really no connection between cig- 
arette smoking and cancer or heart disease. There may be more of 
a circumstance incidence of it. But we shouldn’t jump to conclu- 
sions. We should wait until the final scientific nail is pinned down.” 
At some point we got to believe the scientists and not argue that 
the issue is always open. 

Governor VoiNOViCH. But you do agree that you need to look at 
risks and benefits. You were there at the White House when the 
President signed the amendments to the Safe Drinking Water Act. 
And the things that we tried to do in that was eliminate mandates 
that didn’t make sense in terms of the technology that was avail- 
able. We paid attention to requiring people to do things that they 
really didn’t need to do, and got into risk benefit. And I think that’s 
what this is about. This is not about somebody being worried 
about — I’m concerned as much about asthma as you are, and the 
health of our people. On the other hand, I also have to look at the 
impact that this is going to have generally on our people. 

Mr. Waxman. Well, those impacts are awfully dangerous. 

Governor VOINOVICH. Today, you said the acid rain provisions 
didn’t hurt. Yes, they did hurt. We had 16,000 miners in Ohio. We 
had 450 coal mines. Today we have 4,000 coal miners who are in 
business in the State of Ohio. 

Let’s look at our urban areas. We’ve been trying to do everything 
that we can. And you’ve supported legislation to try and revitalize 
our urban areas and to move people off of welfare and on to jobs. 

When you’re in non-attainment in a place like Cleveland, OH 
where we fought for years to bring ourselves into attainment, that 
casts a pall over your economic development opportunities. It 
doesn’t encourage people to stay in cities or to be attracted to cities. 
And one of the things that we have to realize is — in my State, for 
example — one of the greatest concerns that we have is urban 
sprawl and the movement into the green areas. Part of the reason 
why businesses are moving out and are usurping green area and 
not using the infrastructure that’s in place, is because some of the 
very things that we’ve done on the national level — we believe that 
this is going to be harmful. 

I mean, the President has got empowerment zones on one hand, 
trying to help areas. You get in non-attainment in Cleveland, 
Youngstown, Columbus, and the rest of our urban areas in our 
State, that’s going to hurt jobs. And when those people are out of 
work, they can’t afford health care. 

Mr. Waxman. Governor 

Mr. McIntosh. The time 

Mr. Waxman. There are jobs that are created by this, as well. 
But what you want to do, and what we all want to do, is set a 
standard that’s really in protection of the public health, and not 
eliminate the standards and say, if there are no decent standards, 
we’re in compliance. We want a compliance with standards that are 
protective of the public health, and then look at the most cost effec- 
tive way to accomplish that, not to say in the first instance, we’re 
not going to care about those standards, even though those stand- 
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ards may well prevent a lot of people from getting sick, which is 
a real cost, as well. 

Thank you very much, Mr. Chairman. I appreciate. Governor. We 
do have a dispute, and we’ll continue to talk about it. 

Mr. McIntosh. Thank you, Mr. Waxman. 

Ms. Golding. Mr. Chairman, I apologize for interrupting. I just 
wanted to let you know that I’m going to have to leave in a couple 
minutes. And I just wanted to thank you for the opportunity to tes- 
tify. 

Mr. McIntosh. Thank you very much. Mayor. We may have 
some additional questions for you, which I’ll ask the panel if we 
can submit them in writing to you. I appreciate you coming all this 
way to do that. 

Ms. Golding. Thank you. 

Mr. McIntosh. Using my 5 minutes. Governor, you should know 
also that in the same panel we had an expert from the trauma doc- 
tors. And he was asked point blank, “Do you support these stand- 
ards as a way of helping your patients who suffer from acute asth- 
ma?” And he said no, that, as you pointed out, we all want to help 
asthmatics. But do these standards do the job? He thinks they are 
inadequate and misdirected. Now, the Washington Post, in an arti- 
cle that come out yesterday, points out that the primary cause, 
they now think, with asthma, does not have to do with ambient air 
pollution, but has to do with indoor air, dust and mites and other 
causes. 

Mayor Monk pointed out that in her case it has to do with milk. 
One of the things that, when we’re forced to ask the question, do 
you want to help the people with asthma, we’ve got to respond and 
say, of course. But are we really doing this in the rulemaking. The 
experts are telling us, including, as you mentioned. Dr. Wolff, that 
the proposed standard does not significantly help asthmatics, and 
yet would impose tremendous costs. 

One of the things I wanted to ask you about is that, in your opin- 
ion, do you believe that EPA has fully complied with the require- 
ments to consult with State and local governments and to do the 
economic and scientific analysis required under Federal law in 
order to try to determine whether this standard really does provide 
the benefits that it’s purported to and what the costs are? 

Governor VOINOVICH. I think the only complaint that our people 
have is — No. 1 — that they didn’t have enough time to respond to 
the 1,000 or — what is it? — 1,600 pages of proposed regulations. And 
we did appreciate the additional time. But we could have used 
more time so that we could do a better job of responding to those 
proposed regulations. 

I think the other thing is that they have not made available 
some of the information that they had, so that it could be reviewed 
by other people, outside people. For example, it was just inad- 
vertent that they found out that their projected health benefits 
were not what they had originally projected. Somebody was review- 
ing the material and came back and said, “Hey, we blew it on this. 
And it’s not as much as what we said it was going to be.” 

Mr. McIntosh. Would you recommend that Congress have EPA 
start over and fully perform those analyses? 
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Governor VOINOVICH. Well, I don’t know if I would recommend 
that they would start over. But I think that they ought to look at 
some of the criticisms that have been leveled, and perhaps remedy 
those criticisms. I think, frankly, that Carol Browner and company 
did the best that they could do under the circumstances in terms 
of this issue. In other words, there are things that they haven’t — 
they could have made it a lot better. More time, more sharing of 
information, and that type of thing. So, I wouldn’t say start from 
scratch. I would say, take what you’ve got, acknowledge 

Mr. McIntosh. Take the time to do it correctly? 

Governor VoiNOViCH. Acknowledge the areas where people have 
legitimate criticisms, and build on that. But I don’t really think 
that that will matter a lot. I think that Carol Browner has made 
up her mind that she’s going to institute these new regulations. I 
spent an hour and a half with her with a delegation from Ohio. 
And there’s no question that she’s made up her mind. And I’d like 
to make one other comment, if it’s all right with you. 

Mr. McIntosh. Yes. 

Governor VOINOVICH. In response to the folks from New York 
and New Hampshire. Our industries in Ohio have spent more than 
$5 billion on capital costs since 1972 to control the primary pollut- 
ants regulated by the Clean Air Act. Our public utilities have spent 
$3.7 billion on air pollution controls through 1995. That’s more 
than the expenditures of utilities in New York, New Hampshire, 
New Jersey, Vermont, Massachusetts, Maryland, Maine, Delaware, 
Connecticut, and Rhode Island. And I would contend, Mr. Chair- 
man, that beyond the health issues that are here, is an economic 
issue. 

And that is that many of our States have come into attainment. 
As a result of our coming into attainment, frankly we’re more com- 
petitive than other areas in the country where they are not in at- 
tainment. Because businesses don’t like to locate in areas where 
there is non-attainment. In addition, you are talking about retail 
wheeling one of these days. It certainly is a very, very live subject 
in the States. And one of the things that also is behind this is that 
many of the utilities in the northeastern part of this country are 
frightened to death, that when we get into retail wheeling, because 
of the fact that they’ve got some real problems in terms of costs, 
they will not be as competitive as utilities that are in our part of 
the country. 

So there’s an economic issue that’s here, too. It’s the same thing 
with the acid rain provisions of the Clean Air Act. I mean, the peo- 
ple that you’re pushing that were from the northeast and the west- 
ern coal interests. So, there’s more to this than appears just on the 
surface in terms of some of these debates that are going on today 
in this country. 

Mr. McIntosh. Thank you. I agree with you fully, that there’s 
a hidden agenda at work here. Let me ask Representative 
Schoenberg, is it correct that even though the Illinois House has 
urged ERA to evaluate the economic and public health impacts of 
its PM and ozone proposals and to identify unfunded mandates 
that are a result of those proposals, EPA has not complied with the 
requirements of the Unfunded Mandates Reform Act? 
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Mr. Schoenberg. That seems to be the position that the State 
is taking. I wish to add that the position of the State of Illinois and 
the city of Chicago, which is the largest metropolitan region within 
the State, are strikingly similar in this regard, and that this is an 
issue in Illinois which actually crosses the partisan divide, where 
we do have significant consensus on this matter. 

Mr. McIntosh. Thank you. My time has expired. Mr. Sanders, 
do you have questions? 

Mr. Sanders. Yes. Thank you very much, Mr. Chairman. For the 
record, I would appreciate unanimous consent to place in the 
record an article from the Cleveland Plain Dealer of March 2, 1997. 
I know Governor Voinovich mentioned the support that he’s getting 
from Ohio newspapers. There’s at least one editorial writer in the 
Cleveland Plain Dealer who does not agree with you. And he 
states, “Like many people opposed to the latest proposed clean air 
regulations. Governor George V. Voinovich is busily spreading this 
information about them.” So I’d like to put that into the record. 

[The article referred to follows:] 
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Governor VoiNOViCH. Is that — may I ask a question? 

Mr. Sanders. Yes. 

Governor VoiNOViCH. Was that an editorial from a paper or an 
article that appeared in the paper? 

Mr. Sanders. It’s by a gentleman named Gene Dubel, I believe, 
who is the associate editor of the Plain Dealer’s editorial pages. 

Governor VoiNOViCH. OK. 

Mr. Sanders. March 2nd. I would also like to place into the 
record the non-monetized benefit categories. In other words, as, I 
think Mr. Brodsky, was mentioning earlier, there are many aspects 
of this problem that are not being calculated by the EPA. The 
amount of physical damage that is being done to people. I would 
like to place that in the record. 

[The information referred to follows:] 
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Mr. Sanders. Let me begin. I have a couple of questions for Mr. 
Brodsky and Mr. Russman, and then I’d like to ask the Governor. 

Mr. McIntosh. Mr. Sanders, if you could have the staff identify 
the source of that for us, that would be helpful. 

Mr. Sanders. We sure will. Thank you. And this is to both the 
assemblyman and the Senator. Governor Voinovich testified that it 
would be unfair to force Ohio to meet the new standards. And he 
indicates that there are dangers to the economy and jobs and so 
forth. As folks from the northeast, whose people are suffering phys- 
ical illness, who I’ve seen in the cases of New England, declines in 
our lakes, acid rain impacting our forests, would you like the op- 
portunity to respond to the Governor? Mr. Brodsky, do you want 
to begin? 

Mr. Brodsky. Yes. I don’t dispute the Governor’s facts and fig- 
ures with respect to the investment of Ohio utilities. But I did not 
hear him say that Ohio was not a major transporting in of toxic 
substances in my State. And if that is the case — and I think that’s 
inarguable — that’s why we have an ozone transport committee — 
then the question remains — and this is why we have a Federal 
Government — to whom do we turn for remedy? 

To whom do the sick people of New York turn when the people 
of Ohio and Illinois are prospering economically, perhaps, at the 
cost of destructive health effects in my State? If the Governor’s tes- 
timony is that Ohio is not affecting the health of the people of my 
State, then we have a factual dispute. If we don’t have a factual 
dispute — and I don’t think we really do — then I don’t understand 
under what equitable process New York can be asked to absorb the 
health effects of his activity without seeking some remedy of the 
Federal Government. And that’s why I think the standards made 
a lot of sense. 

Mr. Sanders. Senator, before you begin, I should point out that, 
of course, the Governor of the State of Vermont also supports these 
new proposals. But I would like you to comment from the perspec- 
tive of New Hampshire. 

Mr. Russman. Well, our Governor has gone on record as being 
in favor of them, as other people from New Hampshire have, in- 
cluding the Business and Industry Association, which is the largest 
business trade group. Clearly, we’re also concerned when you talk 
about deregulation that it’s only going to get worse. And we feel 
that we need these standards now in order to make sure that it 
doesn’t get worse. A lot of these old coal-fired plants and so on were 
given exemptions over the years. 

And we were told that they were going to be out of business and 
closed up in 20 years, which would be now. And, obviously, they’re 
gearing up to go even bigger once deregulation and free-wheeling 
takes hold. So, we are very, very concerned. And certainly our area 
is suffering. And it’s going to suffer economically even more if these 
proposals aren’t implemented. 

Mr. Sanders. The Governor talks about problems that this pro- 
posed legislation would have on Ohio. What are we seeing in New 
England, Mr. Russman, in terms of the problems that already exist 
because we don’t have regulations that are being proposed? 

Mr. Russman. Well, on a clear day you can’t see very far from 
Mt. Washington. I can tell you that. And that doesn’t help our tour- 
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ist industry, which is virtually our largest industry in New Hamp- 
shire. And we are faced with some forestry deprivation and deg- 
radation. And not to mention the health aspects of it, of our people. 
We have to suffer. And we don’t like it. 

Mr. Sanders. Thank you. Now, Governor, if I might — you men- 
tioned — I’m sure that you would agree that with a radically chang- 
ing economy, there are a dozen different factors of why johs dis- 
appear. Companies are moving to China because they can hire 
workers at 20 cents an hour and so forth and so on. But let me 
ask you this question, in your testimony, as I understand it, you 
suggest that the proposed EPA clean air regulations will kill johs 
across Ohio — and I believe you used the word — devastate small 
businesses. 

You further argue that the regulations may cause a major Ford 
Co. foundry to curtail production, as I understand it. I assume that 
you have some evidence from the past to make these charges. What 
evidence do you have the Ohio manufacturing plants have closed 
down or laid off workers in response, specifically — now, we know 
you’ve suffered job loss — but could you tell us maybe specifically or 
provide for the record those plants that have been closed down and 
laid off workers specifically as a result of EPA clean air rules? 

Governor VOINOVICH. I think that what we can say is that the 
businesses in Ohio have done a tremendous job in complying with 
the current standards that are in existence and have spent billions 
of dollars to clean up the air. For example, ozone has been reduced 
overall 25 percent. 

Mr. Sanders. But that’s not answering the question, sir. You 
talked about devastation, closing down companies, losing jobs. Can 
you give us some specific information. 

Governor VoiNOViCH. I’ll just give you — we’re doing an analysis, 
and I’m going to share that with the Congress. Businesses through- 
out the State where we’re really trying to go in there — for example, 
this casting plant I’m talking about predicts that if the particulate 
matter goes into effect, they would have to spend, I think, up to 
the tune of about $45 million in order to comply with the new 
standards. And they say that even if they did, they couldn’t achieve 
the standards as they’re set for particulate matter. And, therefore, 
the alternative is to cut back on the production of that facility: the 
only alternative is to close it out. 

Mr. Sanders. Governor, if I may. The question that I asked is 
if you could provide us with concrete, specific names of companies 
that have been closed down because of EPA clean air rules. 

Governor VOINOVICH. I can show you — I will submit to you the 
list of coal mines in Ohio and the names of miners who are out of 
work and have closed down because of the proposed standards. In 
addition to that, I can submit to you evidence or information about 
utility rates that have increased. 

Mr. Sanders. OK. 

Governor VoiNOViCH. May I finish? Because you’re talking about 
the Northeast and so forth. First of all, I am very much aware 

Mr. Sanders. Well, let me ask the chairman. Mr. Chairman, how 
do we propose? Because if the Governor wants to respond, which 
is OK with me, I would like the chance to respond to the Governor. 

Mr. McIntosh. Sure. Let’s do it. Let’s go ahead. 
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Governor VOINOVICH. I’d just like to say that we’re very much 
aware of the problem of the ozone transport. And what we’re work- 
ing on — my (Environmental) director is very much involved in that. 
We have a difference of opinion. You folks feel that you get a whole 
lot of stuff from Ohio and from the Midwest. And our feeling is that 
it’s minimal and that it certainly isn’t your problem. For example, 
in most of your States, you have no auto emission testing. For ex- 
ample, I talked with Senator Chafee. And they tried to do it in 
Rhode Island. And they discontinued it. 

I’m just saying that the people in our State have really done a 
wonderful job of making sacrifices so that we can have clean air. 
And we don’t believe that your problem is caused by Ohio, and 
there are things that could be done more effectively in your part 
of the country to deal with the problem that you have. 

Mr. Sanders. Governor Voinovich is chafing. 

Mr. Brodsky. I agree. Mr. Chairman. 

Mr. Sanders. Let me give a minute of my time. 

Mr. Brodsky. Very briefly, I appreciate the kind words of the 
Governor. I think that’s a question of fact. I disagree. I think we 
can establish that we have done all of these things. And the Fed- 
eral Government tells us that we cannot come to attainment by 
ourselves, that the reason we’re out of attainment is western down- 
ward States. The States of the distinguished chairman, your State 
and others. If that is factually true — and that’s a dispute we ought 
to have — then it strikes me that you have something more than a 
moral responsibility, and the Congress certainly has a legal respon- 
sibility to level the playing field. 

Mr. Sanders. All right. I would just conclude, Mr. Chairman, by 
saying that I did not hear from the Governor about the loss of man- 
ufacturing jobs as a result of EPA regulations. You mentioned coal 
miner jobs. I appreciate that. I did not hear you specifically 
mention 

Governor VoiNOViCH. I think that specifically, because of the fact 
that we’ve spent the money, that we have remained competitive. 

Mr. Sanders. Yes. 

Governor VoiNOViCH. I can’t say, for example, if when LTV ex- 
panded their production facilities in other parts of the country, that 
that wasn’t done partly because of the costs that they would incur 
in terms of meeting the ambient air standards. I can tell you a per- 
fect example of the kind of thing that does happen, however. You 
take Lorain, OH where the U.S.S. KOBE wanted to put in a new 
blast furnace — $100 million. And the EPA told them they couldn’t 
do it because they didn’t meet the new ambient air standard that 
they calculated when U.S.S. KOBE was out of business. 

Now, the irony of it is, that they grandfathered in an old blast 
furnace that was polluting the air to beat the band. And as a result 
of a lot of work on our part — and they’re paying a $500,000 fine — 
we closed down an old blast furnace and put in a new blast fur- 
nace. But had they not been able to do that, they would have had 
to shut down part of the productivity of that facility. 

Mr. Sanders. It’s an interesting dialog. I’d love to continue it. 
But the chairman, I think, indicates otherwise. 

Governor VoiNOViCH. Yes. 
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Mr. McIntosh. Let me take the time. I can also, at some point, 
give you a personal example in Indiana. But let me now recognize 
the chairman of the full committee. Chairman Burton. 

Mr. Burton. Well, first of all, Mr. Chairman, I want to thank 
you for having this hearing. And I want to thank the distinguished 
panel for being here. And I’ve also been an admirer of Governor 
Voinovich. And we’re very happy to have him here, as well. Let me 
just, before I yield to the chairman of the subcommittee, let me just 
say that any information that you have. Governor, that would give 
us statistical information or data regarding what you believe re- 
sulted in the loss of jobs because of these problems, we’d like to 
have. 

I’m going to check on Indiana and some of the other midwestern 
States to find out what the result was. And we’ll try to give that 
to the chairman for entry into the record and further study. And 
with that. I’ll yield to my colleague, Mr. McIntosh. 

Mr. McIntosh. Thank you very much. Chairman Burton. I ap- 
preciate you coming today. First, let me actually share a personal 
example that I had in Indiana where I know a foundry was closed 
down. I worked for one in Kendallville, when I was working my 
way through college. As a result of the new clean air standards 
that came into effect in the 1980’s, they had to shut down produc- 
tion, and over 60 people lost their jobs in my home town. We’ve 
seen that throughout the Midwest, as the Governor has pointed 
out, that the companies that have survived have become more com- 
petitive and been able to thrive. But now we’re going to see another 
round of it if we change the standards. 

I have another question for Governor Voinovich. I guess it gets 
back to some of EPA’s decisions on this. I find it fascinating that 
in your impression Carol Browner does not, at this point, have an 
open mind about this, although the law requires that she consider 
all of the comments before deciding whether to go final. But don’t 
you find it troubling — and I find it outrageous — that EPA has cer- 
tified that these standards will not have any significant impact on 
small businesses. I guess what I’d do is address that to each of the 
panel members here. Governor Voinovich, if you want to lead off. 

Governor VOINOVICH. Well, I think that one of the things you’re 
going to have to decide is whether or not the small business regu- 
latory relief legislation that you passed is applicable. I think she’s 
basically said it doesn’t apply to what she’s doing currently. And 
I think that’s something that Congress is going to have to decide. 
If she does pass these rules, you’re going to have to decide whether 
or not you have the right to overrule them either under unfunded 
mandates or under Don Nickles’ regulatory small business relief 
legislation. 

Mr. McIntosh. Well, the courts may, in which case we have un- 
certainty for an extended period of time, which many would argue 
gives you an even worse environmental result because people don’t 
know what rules they’re supposed to follow. But I agree with you. 
It’s very clear that she’s not following that. And there’s a dispute 
even in the administration. Any other comments from the panel on 
that? 

Mr. Schoenberg. In his comments, the commissioner for the en- 
vironment, Henry Henderson, of the city of Chicago, did make ref- 
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erence to this. In the State of Illinois, we are especially faced with 
a phenomena of wanting to do what we can to strengthen our envi- 
ronmental standards, our air quality and the quality of our public 
health. At the same time, we do not wish to export businesses, par- 
ticularly small businesses, outside the immediate Chicago area. 
Specifically, Mayor Daley’s effort on Brownfields is a prime exam- 
ple of how small businesses would be significantly hurt if, in fact, 
we were to proceed with the new standards. The inability to fur- 
ther redevelop the Brownfields as a result of the exporting of both 
resources and jobs for economic development as well as transpor- 
tation resources would have a significantly negative effect on small 
business in the city of Chicago. And we believe since the city of 
Chicago is the largest region of the State of Illinois, it would have 
a detrimental effect to the entire State as well. 

Mr. Russman. From New Hampshire’s point of view, we think 
that, if anything, that these new standards will spur economic 
growth. We think if the vast sums of money are even partly true, 
that it’s going to cost to implement these. That money has got to 
go somewhere. We assume that it’s going to go to jobs and addi- 
tional industry and manufacturing type jobs and environmental 
type safeguards that will be brought into it. 

Mr. Brodsky. Mr. Chairman, I thought I would answer this 

Mr. McIntosh. To the tune of a wealth transfer at that point. 

Mr. Brodsky. Well, on economics — it’s not a wealth transfer, it’s 
a creation of jobs. Any creation of jobs is a wealth transfer. But the 
economic activity that compliance will cause will be felt in terms 
of things purchased and jobs created. Now, it may not be in the 
same region, and it may not be dollar for dollar, but there is a 
stimulative economic effect of environmental regulation, which 
seems to me to be inarguable over history. 

But the only point that I’d make very briefly is. I’m sure that 
there are regulatory elements that any bureaucracy would fail to 
adequately address in a rulemaking. And that’s why you have con- 
gressional committees to check. I would just urge that the same de- 
gree of concern be expressed by members of the non-monetized ben- 
efits. In other words, they’re hammering on only one side of the in- 
adequacy of the EPA rulemaking troubles me, sir. 

Mr. McIntosh. I’ll grant you that. And I agree we should get it 
exactly right and look at both sides of that. 

Mr. Brodsky. Thank you. 

Mr. McIntosh. I’m going to yield the rest of my time. 

Governor VoiNOViCH. Could I 

Mr. McIntosh. Governor Voinovich, if you have one additional 
comment. 

Governor VoiNOViCH. One of the things that I was impressed 
with — and I don’t know — has Commissioner Henderson testified be- 
fore your committee — the health commissioner? 

Mr. McIntosh. No. 

Mr. Kucinich. These are comments to the proposed 

Governor VoiNOViCH. The proposed. 

Mr. McIntosh. The proposed. 

Governor VoiNOViCH. But the fact of the matter is that — and this 
is a quote from him — he’s talking about the measures that helped 
clean up the air. And he says, “They have cost us dearly in terms 
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of public health. Since these measures took effect the city experi- 
enced substantially inhibited growth of large commercial and in- 
dustrial manufacturing facilities. In fact, many businesses have 
even left the city for suburban areas that lie beyond the non-attain- 
ment area, where the regulatory requirements are far less burden- 
some. It would be utterly false to maintain this phenomenon has 
resulted in anything less than serious and detrimental effects on 
the public health of city residents and, in particular, on the eco- 
nomically disadvantaged and those who reside in the inner city. 

“This lack of growth has translated into an increase in job loss, 
particularly for blue collar workers, which includes a loss of health 
insurance coverage and other job-related benefits, an increase in 
the number of abandoned, contaminated Brownfield sites, which 
means an increase in the number of residents who are now exposed 
to them, a loss of small business and other services, including 
health care facilities to serve area neighborhoods, loss of personal 
security, and a general deterioration of infrastructure in the urban 
core.” 

I will do an analysis for Representative Sanders, of Ohio, to try 
and see if we can’t calculate specifically the impact that the current 
standards have had on the economy of Ohio in terms of current 
jobs, and not only current jobs, but also if we can identify if busi- 
nesses have chosen not to expand in the city because of these 
standards and have gone to other Greenfield areas. 

Mr. McIntosh. Great. I appreciate that. We will hold open the 
record in order to make that analysis a part of the record from this 
hearing. I ask unanimous consent to put the Commissioner’s testi- 
mony to the agency in the record as well. 

[The information referred to follows:] 
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1 am the Commissioner of Chicago’s Department of 
Environment. Today, I am representing Mayor Richard M. 
Daley and the City of Chicago. 

The primary responsibility of the Mayor is to protect the 
public health and safety of all Chicagoans. In a 
fundamental sense, every action the City takes is in some 
way related to protecting the health of Chicago’s citizens. 

The U.S. EPA believes that our health can be improved if 
America’s air is cleaner, and I wholeheartedly agree. I 
want Chicago’s -and America’s - air to be cleaner. But we 
need you to roll up your sleeves and help us fight the 
fight. Just ordering the City of Chicago to clean the air is 



not helpful. 


If the federal government mandated that urban crime 
rates be reduced by 20% over the next five years, but 
[ offered no plan for achieving that goal, would it be 
workable? If. in addition to mandating the 20% reduction, 
they also told cities their federal assistance for existing 
j crime-fighting programs would be cut if the goal wasn’t 
met - crime would increase, not diminish. 

How are EPA’s proposed standards, divorced as they are 
I from any rational plan for implementation, any different 
from that scenario? Our concern is that the health goa ls 
behind the proposed standards cannot be reached without 
I a proper, funded, implementation strategy. 

In Chicago, we have made significant progress in 
improving public health by effectively reducing levels of 
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ozone and soot in the air. This happened because state 
and local gdvernments, along with the private sector and 
EPA, worked together on a wide range of effective 
programs, and resources were provided by, among 
others, the federal government. 

Now we contemplate more stringent standards. Let’s be 
clean we want cleaner air. But the issue is cast in such a 
way that we are debating abstract standards rather than 
promoting an effective plan for clean air. 

We believe that air quality standards should be based on 
[ comprehensive public health criteria. But there is more to 
public health than measuring clinical effects. Good 
i nutrition, access to effective health care, viable housing 
and personal security all contribu te to public health, safety 
and welfare. Good, well-paying jobs provide these things. 
When jobs disappear, when urban sprawl and its 
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attendant pollution occur, public health declines. 

Implementation of your proposal as it c urrently stands will 
I have negative health effects . It will drive more companies 
to the urban fringe, reversing years of progress on 
brownfields remediation and generating significantly more 
atmospheric pollution from automotive exhaust. There will 
be yet another round of unnecessary highway 
construction in cornfields, followed by l oss of farmlan d, 
habitat, and degradation of the nation’s waters. 

The most recent numbers available for the period 1990-94 
show that the g rowth of annual vehicle miles tra veled in 
Cook County is 3,7%, yet in the five collar counties, the 
number is 29.7%. This is the very d efinition of urban 
spraw l. We don’t need more of it. If these new standards 
are to make headway in the struggle, they must reverse 
and repair the damage urban sprawl has already done. 
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How can this be done? 

First, we must recognize that the progress in cleaner air 
can now come only through national means and 
programs, not by more of the same sanctions on cities 
and their regions. The federal government must recognize 
that it alone has the power to address the most critical 
issues contributing to non-attainment of air quality 
standards. 

We can’t forget that the g reatest contributor to air pollution 
- today is not factories and businesses. It’s cars, trucks, 
diesel engines and other mobile sources. These account 
for up to 84% of volatile organic, nitrogen oxides and 
carbon monoxide emissions in our area. 

But what can we, as a City, do about this? Can we 
regulate how much s moke a diesel truck f rom 
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Pennsylvania can put into our air as it passes by us on 
Interstate 94? Of course not. Only with national standards 
for improved functioning of such mobile sources, and the 
aid of USEPA can these nation-wide emissions be 
addressed in a manner that positively impacts public 
health 

We cannot comply with the new proposed standards by 
- further regulating the already highly regulated stationar y 
industries within our area, possibly jeopardizing jobs and 
the City’s economic health. 

The sanction strate gy presently part of the Clean Air Act 
will further penalize this region. Therefore, these proposed 
standards will be the engine for fu rther decline rather than 
— > the agents for improved public health. 

In addition, consumer products such as paints and 
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aerosols, used in Chicago but manufactured elsewhere, 
since their sale is protected by interstate commerce, fall 
wholly within the purview of the federal government. 
Mayor Daley does not have the jurisdiction to improve air 
quality through action in this important area. Until you 
promulgate effective standards nationwide for such 
products in interstate commerce that significantly reduce 
these emissions, you will be condemning America’s 
already overburdened urban areas to continuing non- 
attainment. 

Today, 8.5 million people in our metropolitan area are 
exposed to occasional poor air quality, b ecause the no n- 
attainment are a has expanded in the last few years. 
Simply raising the goalpost will spread the problem 
further. This is wholly counterproductive. It’s time to 
recognize that standards, and the means for achieving 
^those standards, are inseparable . 
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The President has recognized this in the area of 
brownfield s: The systematic approach adopted there must 
be applied to the clean air battle. 

Secondly, progress can come through the expansion of 
EPA support for the air quality programs that have 
demonstrated their effectiveness. 

Chicago is in the enviable position of having one of the 
nation’s most valuable p ublic transit system s in place. But, 
today, years of federal disinterest in mass transit Is 
threatening the very existence of this wonderful pollution 
fighting machine. The system needs maintenance, 
operating support and expansion. Enticing m.otorists onto 
the rails with faster, more efficient transportation than any 
car could provide will do more to clean our air than any 
single anti-pollution strategy. 
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Inspection and enforcement programs, like those pursued 
by the City of Chicago, with federal economic assistance, 
have greatly advanced our air quality. Rather than 
strengthening these programs, the promulgation of the 
proposed standards could seriously undercut them by 
diverting already scarce federal resources to new 
programs for applying the new standards. 

Further, improvement of national air quality is hamstrung 
by an i ncoherent division of programs among FPA^ fhP 
Department of Transportation and the Department of 
Energy. Given that the greatest advances can come from 
addressing mobile sources , the lack of coordination on 
transportatio n planning, clean energy, alternative fuels 
^d clean air act goals must be redressed. 

The City of Chicago calls upon the EPA to convene an 
interdepartmental task force to formulate a coherent 
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federal approach to improving our air. 

Here again, the brownfields program shows the way. 

We have all come to understand the u nintended negative 
consequences of certain environmental programs such as 
Superfund, which sometimes put lock s and chainq, around 
v aluable, if polluted land, spurring urban flight. Today, that 
has changed. In Brownfields, we recognize that every 
action, no matter how well intended, has a r ipple effect . 

As City officials, we face this issue every day. We can 
never lose focus on the big picture. This is not a debate 
about whether we need cleaner air. We do. This is about 
public health and welfare, in its broadest application. 
Clean air standards as part of a comprehensive, coherent 
action plan. Standards can not, and should not, be 
contemplated In a vacuum. 
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They must be part of a sound economy, access to health 
care and health insurance, lowered risk of exposure to 
contaminants at abandoned sites, access to mass transit 
that reduces vehicular exhaust, and, in general, a 
program that genuinely makes the air cleaner. 

I 

After all. Standards do not improve public health .. Cleane r 

air does. 

\ 

Additional supporting documentation for this testimony will 
be submitted in written form to USER A by the February 18 
deadline date. 
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Mr. McIntosh. We’ve got about 6 or 7 minutes to vote. Do you 
all have a few questions? Do you think we can proceed to those 
now and then dismiss the panel? Or do you have extensive ques- 
tions? 

Mr. Kucinich. I have a number of questions. Yes, Mr. Chairman. 

Mr. McIntosh. OK. If I may ask the panel to stay with us for 
a little bit longer. We’ll be gone probably about 15, 20 minutes and 
then return. Why don’t we say we’ll reconvene in 20 minutes. 

Mr. Schoenberg. Pardon me, Mr. Chairman. I may have to ex- 
cuse myself early. I have to catch a plane back to our State capital 
to vote, myself 

Mr. McIntosh. I appreciate that. Thank you very much, Mr. 
Schoenberg. If there are any questions, we may send them to you. 

Governor VoiNOViCH. Mr. Chairman, I can’t come back in 20 
minutes. 

Mr. McIntosh. Do you want to ask any — we’ve got about 2 more 
minutes and then we can leave. 

Mr. Kucinich. Thank you, Mr. Chairman. I do have some ques- 
tions. And I — first of all. I’m going to submit for the record infor- 
mation that shows that there’s no relationship between strong en- 
vironmental laws and weak economic growth. This is a study from 
the California Senate Office of Research. It covers many different 
States. 

[The information referred to follows:] 
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DUNN-EDWARDS CORPORATION 


Analysis of Respiratory Deaths 


A QQA Respiratory Death Rates for California Counties 
I yy U Populations in Excess of 80,000 Residents 


Respiratory 


CAUFORNIA 

Popubtlon 

XofCA 

population 

Respiratory 

^ths 

death rate 
per 100.000 


29,976.000 

100.00 

21,444 

71.5 

% Variation 
from 

CA average 

u 

Santa Clara 

1,502,200 

5.01 

786 

52.3 

-26.86 

Solano 

3'tS,700 

1.15 

195 

56.4 

-21.15 

Monterey 

3SS.800 

1.20 

203 

56.6 

-20.91 

Merced 

180,600 

0.60 

104 

57.6 

• 19.50 

Kings 

102,500 

0.34 

62 

60.5 

-15.45 

Los Angeles 

8,897,500 

29.68 

5,531 

62.2 

• 13.10 

Ventura 

671,600 

2.24 

423 

63.0 

-11.96 

Orange 

2,424,100 

8.09 

1370 

64.8 

-9.46 

4 SC Counties* 

13,957.700 

46.56 

9,098 

65.2 

■8.88 

San Bernardino 

1.440,700 

4.81 

972 

67.5 

-5.69 

San Diego 

2,520,500 

8.41 
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67.6 

-5.50 

Fresno 
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2.25 
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69.4 

-2.92 
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4.28 

893 

69.6 

-2.66 

Santa Barbara 

371,400 

1.24 

266 

71.6 

0.12 

Contra Costa 

810,300 

2.70 

598 

73.8 

3.16 

Madera 

89,800 

0.30 

68 

75.7 

5.85 


continued ... 
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0.43 
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0.27 

74 
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0.48 
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0.40 
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0.37 
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I4I.S 
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* Los Angjtles, Oran^ttRwmidi&ScM Bernardino 


DiufrQin 1990 Vital SsatbUa^C^^tmo, Depaitmeat of Hcthh Serocw 
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Mr. Kucinich. Also, I’m going to submit for the record that 
Ohio’s job loss — the Governor has not been able to produce any in- 
formation pursuant to Congressman Sanders’ question about the 
job loss that’s occurred as a result of air quality rules. I do have 
for the record details on the job loss in manufacturing that has oc- 
curred in Ohio recently due to NAFTA. This comes from the trade 
adjustment. 

Mr. McIntosh. Mr. Kucinich, we can put all of those in when we 
return from the vote. So, why don’t we now recess and 

Mr. Kucinich. And I have one question of the Governor, then. 
Since the Governor raises the economic issue about the loss of jobs, 
and has raised it in respect to Lorain and also Ford casting, what 
evidence does he have to back up the charge that loss of jobs will 
occur as a result of air quality when the loss of jobs that has oc- 
curred has been related specifically to NAFTA, which you. Gov- 
ernor, have supported? 

Governor VoiNOViCH. The issue here today is not to debate 
NAFTA, Congressman Kucinich. The issue here today is 

Mr. Kucinich. We’re debating job loss here. 

Governor VoiNOViCH. That’s debatable. I can show you statistics 
that show that Ohio’s economy has benefited substantially from 
international trade, and it’s been a great boom to our economy and 
one of the reasons why we had our bond rating increased for the 
first time in 17 years. But that’s another debate. 

Mr. Kucinich. We’ve lost jobs, Mr. Chairman, if I may. What evi- 
dence does the Governor have to show us that we have lost jobs 
in manufacturing because of air quality standards and what evi- 
dence does he have to refute these statistics from NAFTA’s TAA of- 
fice that we have, in fact, not lost jobs in Ohio and have, in fact, 
gained jobs due to NAFTA? These aren’t my figures. These are offi- 
cial records. And I want to submit these for the record. And I’m 
just asking the Governor to respond. Where is your proof? 

[Note. — The report entitled, “Clean Air Act — Job Impact for 
Ohio” can be found in subcommittee files.] 

Mr. McIntosh. Mr. Kucinich, the Governor has indicated he will 
give us a full analysis in writing. We will hold open the record in 
order for him to do that. Did you have any other points you wanted 
to make on this? 

Governor VOINOVICH. I don’t have any question except that 
there’s a difference of opinion on the impact that international 
trade has had on Ohio. I think the implication is that if jobs have 
been lost, it’s because of NAFTA and not because of problems with 
ambient air standards. I said that I’d have to look into some spe- 
cifics on that. I can say one thing. We’re going to do a very good 
job, Mr. Chairman, of documenting the businesses in Ohio who cur- 
rently are very concerned about ozone and particulate matter in 
terms of whether they’re going to be able to expand or whether it’s 
going to limit their productivity. And we’ll share all of that infor- 
mation with you. 

Mr. McIntosh. I appreciate that greatly. 

Mr. Kucinich. Thank you, Mr. Chairman. Thank you. Thank 
you. Governor. It’s good to see you again. 

Mr. McIntosh. We’ll stand in recess until 5 minutes after 1, at 
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which point, if the other memhers of the panel are able to stay, 
we’ll finish up here and then move on to our final panel. I appre- 
ciate all of you coming. Thank you very much. 

[Recess.] 

[The information referred to follows:] 
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GEORGE V. VOINOV1CH 
GOVERNOR 


State of Ohio 

OFFICE OF THE GOVERNOR 

Columbus 43266-0601 


April 22, 1997 



The Honorable David McIntosh 

Chairman, Subcommittee on National Economic Growth, 

Natural Resources and Regulatory Af^rs 
1208 Longworth House Office Building 
U.S. House of Representatives 
Washington, DC 20515 

Dear Chairman McIntosh; 

Thank you very much for the opportunity to testify before your subcommittee on my concerns 
about ERA’S proposals to change the National Ambient Air Quality Standards for ozone and 
particulate matter. 

As you know, my testimony included a passage from The Cleveland Plain Dealer's editorial 
opposing ERA’S proposal. Congressman Sanders introduced into the record another article from 
The Plain Dealer supporting a change in the standards, which he mislabeled as an editorial. I 
want to make clear that the article he introduced is a column and does not represent the editorial 
policy of the paper. 

For the record, I would like to make available to the Subcommittee a copy of The Plain Dealer 
editorial I referenced in my testimony as well as editorials from other newspapers across Ohio in 
opposition to ERA’S misguided rule. 

Thank you for your consideration. 


Sincerely, 





George^. Voinovich 
Governor 


Attachments 



266 


THE PLAIN DEALER 

SUNIMV MARCH (.tSSr 

THE PLAIN DEAIM 

SUWP*T MAICHt.lHT 


A mWA C HASKE E 

DAVID KAa mBEirrHlONG 

imammmmtmiim 

BRENTW.URKIN THOMASEGREER 

CdRNMrutArMKv . «UenM*nLSc*re«nr 


Ahazy 

aigimient 


Hie TSPk should take a deep breath and conader 
wdiat propos^ air standards would and would not do 


I( th« Gavtarsumenttl Pnnectian 

Agency's cue for its pfopose^ f»eP 
and ptrtlcutete>maaef vcrest so «• 
persuasive, the outcry acainst them mtild 
be just so inoA mm "sw." 

Over the yesrs, bunitess ood ieditstry have 

balked at dte dif5culty and cost of deaoer 
eir. yet have miftaged » meei oaiiofl^ stao> 
dsrds without tbeb predicted ftnancial csu- 
ctysms. 

But cost is BOi the only srgiunem against 
the new rales, and roittmately »; The Clean 
Air Aei argtubly sbocld but inarguabty dees 
sot leqoiR the SPA to wei^ the poteona) 
bcneBtt of tigbMing polhnaoi staodards 
against the costs. Other, moie recent kipsla* 
tion docs require cost aaslyaes by the EPA 
in Ibis insuooe. the ag«ocy'» cost-benefit 
figures are qaestieoaUt. More important, so 
is the science. 

The Oeae Air Act requires perlodle re- 
view of polimani staotods. U does act re- 
quire the EPA to tighten sUndardt unles 
doing so wffi aivrecitfdy affect pul^ 
be^. HMotical^, CPA ciaodards retal 
links betwees palluiants end health weeksr 
than there refleetcd here. But tbat*! hardlya 
reas«i to ore evcr-«eaker sdcace m m 
hope of achieving enx-diiaiaiihiag beneflu 
at ever-risiof cost 

The beakh benems of d<^tenii4 die ran- 
dard on ozone are st best mtalmafe At $aj 
love! above rere.oMCte witt crest nraebody 
some (usrei^ temp cr a fy) rupiratotr dia^ 
tress. But a levni of am Is tuiatuinsble and. 
aecM'ding to the EFA's Qeu Air Seieafifie 
Advisory C ooMB i tt e e, nekhsr ibt prereai 
staodard fw erene nor EPA’s stricter prO' 
pDsals can be dtsdngObhod as “aifnificajuly 
Bune protective of pubfic health.** 

As for the hniNicl of ftie particolares oa 
health and tfwrmrc the teqactofimposint 
new standard regubnag tben. axpvtn 
qocsdoa die adequacy aba reUabiUty ef Oa 

data tm die EPA tehei. !re new ruka 
setong a stnngent audard for fine paibc- 


ulsta aretter are also the first ta requu* 
asoohctiuPs prsvaleiice tod source. Mrefl- 
tliae, the ^A leaps frere a carrektion be* 
tween flae parb^tes and ISneis and 
d^rfits to cataathn, despiie evtnanee that 
other poUutaats. iti^ hunddity. evaa lire 
reason Gosrelatere laudk or man. 

Enenstve research shont, moreover, that 
indoor air — ^ dust, nitee, cfpuette • 

is far more the etilprit la the dim increare 
in asthma than ondoor air. Rene^ ocher 
than muhibtnion^lar ub'iianlciilatt 
areacures wonld hare gceaier boefit to pi^ 
kcheahh. 

CtvoB the "muy nnaeunreced quretiaiu 
and large nnccrtawtias” about the role «f 
fme iw^ulaies, tbe chalnnaa of the EPA‘p 
Cleta Air Sdentlflc Advaaoiy Comniinec 
t(dd CoBgreas last montb, ^ 1 ^ a mbority'' 
of tbo panel supported EPA'S proposaL 
Unsnfanondy, however, the panel *‘ttrangly 
reoomaendedl that the EPA bnnedtetely 
impieniMt ■ tatixret} resaardi pragrres,* 
with piaiel meaib^ he^ to Had oacessary 
aaswen before the EPA agaia miaws par- 
ticulata ttanduda severaf yeara 
There is thae;” tbb chshmas added, “to 
conduct ^ leaeardi . . . wMdi targHl ftbe 
pineTs] cancsTOs. Ihan apprepriaie (fine 
panicidatB stasdards] conk be csubfished.” 

D 

So H Isot jott bokireas. InAsitry and 
stBtei. Sire Ohio, Oat eppore dre CPA's pm- 
posed teles. Bat bnmress, indnstry, and ear- 
tkttUrty Ohw. watdd sufihr mfaitty Bom 
tbnriinposkiea 

Redociai aomud beqiftsl admissions (Iqr 
somewhere between 0.1 and 10 percent) and 
deaths oatsowlde (by TOfiOO to 40.0001 is 
tbe EPAh prlna arganent fir its progdrels 
and t pria^faeior in ofTso^ the cost of iu 
aew partfeolaK and ospoe rules. But the 
EPA's cest-benafit p ro je chO DS have raised 
mare queoUeir — hoide tire CHsttm admia. 
fsTretiTc end out - than the EPA has oean 
wUhegtoatrewce. 

/OF 2 - 


267 


THE PLAIN DEALER 


SUMOAY MARCH •.19f7 
Tau of iniUiflM of AaerteoBS oov five ia 
oze« tint Ufop*! ant tbt SPA1 comm 
•tandordt. Teu of oAnaa smto iril Svr ia 
atett chat doot moat tin aew findards — 
meiadhie flie a/ mid gn a cf Oldo's 


as the CPA dees, a 

vaacas, dn cost of ceaeUag jja^SoT^ £ 
at the CPA aneits. tho Maoter coins — 

ttacewido ceotd rin ta S4 hBlea. nalimwlrtf 
n>S20baKea. MaagwhafeXtLh^” 
«fc»EPA*a proiaetad health — ^mmliiirt 


Slnee 1999, aceordlat to state 
Ohio baa tatested $15 hUn to Mt«h> epa 
M aadardt oa air poUutiaa. ihafi iha 
hoe been speat hy 12 NoRheafttn ttaiM 
cembiacd, and h tfaewr The HartnMt net 

duly outdoes Ohio ta oaoattaiB^nt It waan 

to un OMe aad other Midiwact niaa to 
borraodous p^hitiea it dalas wMto caai> 
ward, ihot's divutaUe, thMofa oat br the 
CPA. Not dt^uoihk is that MontainaMat 
status diseearages busn^ mteaUBit 
there. Just as it wDvId bare. 

Hk im EFA nila mgU m Dnlr Ind 
(he (noQ)atiaiaflMst statos aiBoni ttaaa 
ennoethn states. Thejr would oei ealr n* 

dMira Ohio to spend eter Borc UUiitoa ea dl‘ 

ninisMBf retofoi. Thajr eaoU also ««>— the 
expeosian of E-cbaek and other m sosmm 
fttaa mudatiu earpoela to eutiawhn bnb- 
ecus $rUs ~~ arboac iacoBventeBcci, axpesss 
and btrushreMSS ociwebb then eflbetbe* 

MSS. 

To oppose the CPA’s new rules is net, as 
some supponers soggest, q Itnt air peQo- 
tun. asihma attacks or premttart doott. To 
oppoat these mbs b to hnr laiirfAfOT n 
idamiflabb problems, expenditures that 
produce the predtcced resulu, ttaeace bat 
stands up to senitb)’. nilc-mskers who r- 
spea the diffeRace. and Isws thsi eisea 
then to. 

Lawmekiaf is Coagress' Job. and Coinrau 
resumed the auUioriiii bn j>ear to avaloan 
a^ Rj«M overreechlag envTreemeatat lag- 
ulatian. It may bare to exerose that aaibar> 
Kf here. Bui that's a stopgap fix. fhe ftdbr 
fix b onkini the Cbao Air Act reflect the 
UQCCrtiinties of scienc e tad the dunUsbbg 
benefits of erer'tigtiter staadards m aaer* 
nsbg costs. 


2*pX 



268 


im OiNtiMWi enquirer 


TUESDAY MARCH 4.1SS7 



The CINCINMTI Enquirer 


EUrrOltULMAItB; 

lUlinrM.WBimE fnatdmtmihMH/'t' 
|jWaiNCZK.KAUI1IC UkorJinFmtdm 

remi'KBIH^tSOM twmemi t*iar 
U)«MCACNCm D^mttiat 
4IN POICMAN EdMf cMwMte 
TOMV LANC «f|«r 

RAVCOOKLIt 
LOQKaNSOM SiHh^wrtm 
ROIKAISEft rwHi^yewnMar 


Weird science 

Qearly, EPA is blowing smoke 
with shaky clean-air arguments 


For aa JfHKT that »aata to don 
q> America's dr. the UA Earm* 
• in«Ril PntailsB Afeacr (SPA) 
seem best oa dbadbi the Moe. 


the EPA't prepned sew rir stasdiid* 
m • josk-eciesoe meke besA. 

EPA ii Mtag America! to opeoi 
$1A4 UBoo a yetr Ou om estiBM) 
to caotnl toot ad awg tt levdi a 
SMDUCCBleAMpfqpBetedberifliheBe* 

"The iwM ktt* ba^B to 
poMie heiMi rcrai in esenee a 
emt,** CWs Gof. Geome Vrieeridi 
teU the fihfMfff c^wM bond. 
S toa d u d e op obm> nd •*■*** 
wonU rep w e 0(iio*ne "to ipesd bS- 
ioot of doBui to attempt to readi • 
■otindird that oOen Side aikitional 
proceoioo ot poMe heakh." he nidT - 

Mr. Veiao^ «Ao fan Ml a ah' 
tomd acBMt Che EPA prapcaak 
WM roBBd flsa Ui moatti utea a 
lederal covt eiteitded the deadSae 
far pUUe coa un c tn frM TA, IS to 
March IT, ptoMi* todk EPA'e dead' 
ioe far pcoosdgatkic nda to July IS. 

Amosf Mr. Veiaorich'i caoe e na 
Eait Cook autci that ere not is 
.oempfimcc fmr EPA madria Uot. 
-pah toe MidwcK iato tbe eaoe jofa- 
kOni eatecocy. ead wipe oat Uk 
eoanoniic adnaupe hon 
aeat Qo ah* qaafitjr if ''It'a 
conf to be a ioag p nee m T hfr. 
vononcB SIM. 

it aboiiH be. 

Hard diu to jotify toe new rtdee 
, *1ae ito't toaro." laid Oeuhl Sdae- 
prdo^ bead d Obfa'a EPA. 

"Bm I ytm hbbk the EPAfa 


tanhen; atthaa riladtt would kssai 
Ip Ms tom 1 peteem alto the eaw 
niiaMda,** Mr. Schnpriaa mM. 
SPA 

has dtod toacaiea fa aritatt. t«po> 
chip mtmg cMUrea, m a pifadM 
anaaMat far toe ee* nko. 

If tooeo etadvde veto fa cflea 
sow; 33S uii cooBtiea wauU be fa 
indfatfa^ accarfiat to tot EPA, coo- 
pered to lOS odder toe cmreat ndea. 
Mr. VooDvidi poatt oM toet ST of 
QM^a It Getadfae ««dd be rfafaten. 

Natfaawik. toeO 51 oafiod peo- 
‘pie woidd too fa arsB toft aanet 
pMtaibljr tuagh Vito toe ivfao, Mr. 
Scht^pM ua east 

Go ahead, tel ’em 

Tto UA ftitto — Mi fiancem 

Aganer h Wtop pMie w 

«am •• to pfcpeMO tfwt to mn 
threugh Mndi to Cam SMnr 
vopfcam. i-Msmi-iPA fMm 
Beam— aigy toawtnm.Pd, 
Mr DHtol CMOto OdOK OMM 
tan mma nMt or Dectol 
fai I all iiWirt Wiliidih MM. tot 
fi toSM, fatoMtom or. aotoft 



lop^ 



269 


THE ONaNMri ENQUIRER 


TUESDAY UARCH4.1S97 

TV Toledo vet cotdd 'lost the 
DOW Jeep plant toodb^e.** Ofab 
Senate Preaident Rkted Fwb. 
ytaMe. icferrint to tV <VyiV 
Cocp.'a pnpoaed tl kObn faeiecp. 
Most ^ Uio would Vve to adopt 

'C^molated ludi, *tAmnemA |g|g 

tenting (tV hated Ottb EOiedi pro- 

fmtO, CBpooftig, anairfKtiaiM in. 
lU and ocwdp anectm Ipr bdVa 

sod power plm, tJtav Titen wodd 

go IP a iraige ti 7 percent ~ n 
to 17 pereen t in nooe anu, 

“AV wow agrnaa ot OUo wenlVt 
te lUc u M Uie ttadnk. m, 
•Ml awe eimtnM." Mr. Sdn- 
gMdiB nid. 

'Tf foOs drieic SOMck a M.’* add 
Rep. Rob iVtaaa, RiCbeaiad, 

«iiL I hope thep OK good adence ail 
dow thin dowa." 

Be‘> ii(bL nut'i I la If Kanic 

taage lor aulMi tim m nut. 
?!*• i’** w 

IMofMdoa FiamB 
fTliin,tW«mttiml>m4iioi|,nf. 

It mcBdi nai«, Knew IM mk 

Ite rabei a pm >r.()n|ipr 
ilw* tat tfnfppti sap patxit tka 
IMS— StiiataSiptnat nmnt 

c sefaide tnvd in (V patt 

U3. dr qoaltr hia ngiOied dnntf- 

caSp, 

Ibegr areas — CiaaMtad 
are atIB stmgi&ii rn rnmnh ■iiti 
tta «diiios^hilt.d^g^ 

m ttaMd tup ntl uiK I tep bmit 

talore blopug Mire mot (a kr 





270 


(iineOi 0 iurabu$Bi$patdi 


SATURDAY MARCH >,19*7 


^eMinbusIHspafcfi 


■ >« l ii to iriwl y«««»an- Sirtmt Oho Sma J. ini. 

JOHN F.WOLre.f>iitlllhK,«>™Bld*iit Bid CEO 

WCHAEl. F. CURlm. Edilor 

Ozone nonsense 

Say no to detenniQed EPA on air standards 


lf( dBK* that the CXaian 


ejiiituAJMnt^ jHiM a: theMSt m No«cm)- 
^ ud ««« act nitoalqririttam dMl- 
lave. 

Ewonstal ProteetiM Aveaey 

xlBtntBtntor Carat firamar rtccstJy 
railed oat the rad carpr. to mme. vlth Go?. 
Gcoffc V. Tanondi aad ■ t9> 

Uafot of Ohio lawmakan eonearnH Ae«C 
tne inpaa af prapeead ruki to ndDM Mot 

aada^ 

At dWegue waa pdite. but ataoy 
bebere firoaaarabeadr m her and act to 


tar etandvdi, ngirdlaat «f the ^*era» 
aflleet on >ibi in ICdaevUn iadna^ 
Rates. tDch at OUe. 

That raM katt Cangrea to he a 
prataetor of oeaMBOB aettae. beeaase nndv a 
nea law, the juialatBra hu the power to 
ratkwaadreJeetRfnlaSlMe. Uolbnaao- 
Ir. the praridoit onM eoemiie Cmees. 
Ako, d'a unclear whether Bepoblican «*■ 
pedeOy in the Hooae, who were cowed over 
the drahbinr tNp 
took oq apfnftii- | “ 
tisae ^aUaieaa to • 

the EPA M aes> 
tjofl. would atand 
:tll for praieetjag 
ceonointr prosponr 


Brawser iossti the EPA baaed its 
owidwimi ea mora thaa m tanti^ 

Rsdis BB health eSecta. bet one vRcaliau 
why these peetic^ atodlaa woe aeiaeud 

ran aoBe hjOOd anaUiile. The pobbe wu 
pmjM » dm to w nai M Bt on the 
prapoaed ataadardt — lardhr tone enon^ 
to eap^ qaall9 adeace fran gBcanrark. . 

Tho raarara^ooBoeng that the gA*6 ' 
praposak itm nore frna podiia than 
•BeBoa. Tbey dew^ fe&oir the ddnldBc of 
Vice PnridoBt Al Gerev who ia hk book. 
Earth n iht Balanu, mioadj auaeeu 
that ■etjfaOetoeR k^cetaM adaiefle 


SethacUiiatwBcllbWawri<fabBa> 
tlOB OBfiaa for traMpOfttoSen porpoaK 
ThiaidealMethinlttaccD^lmtowa* 
^ teoM hgilisaiMa fer devdopwl »• 
tea, if the adBBBBtntlM teOm tonueh 


ed hetdlh coneenu. 

PnBiptod hr a 
lewiuit by the 
ARKrieaii Loay Ae- 
aoeiaaoa. the t7A 
bat prapoee d drop- 
piUdtepenoiaable 

lera of otone from O.U peti per miSot) 
iiiniiii I it rir i dot tmj 
period to lUB putt per adbon esbk feet 
over n d^-hour poiod-Thi evtaer abo 
lor tha first Uma wants to r«|ahtt iniera- 
teopie parthki. 

WhBe thk Bup seem reaeonabie. 
thcre’e Ktk aoond aoenee to back k op. 
Aid beside the potential bnet on iobo, 
wd C^iQDoa tesidenta eo^ find 
toemseivdi aubjeet to wwr e aa too ui oMoae 
teatoiv, raandtiof; ca^po^ nd vt^ 

boreaaoatfe aaoditoa if the federal EPAk 

iBowedtovadanrard. 

but four of OhMk 88 eowtiae coot-' 
with the eabtiDf oBone atudard. tnj bB 
hot two coondee meet the enstinv parasB- 
^ standard. As eatur aa 81 coantifla could 
be out of eonidaBoa if the ndea are adtnted 

7m EPA eati w a ias frot the «f*ttrr 
rapiBBtion* woulc prerat 49J!I00 pcaoa- 

ture deatha ananally and head off bdOAOO 
reepsatory flhesaw. Sot there we qwea- 
twns at to whether thek figaras VC vahA 

^ why hai Coi^Ma eoMlketitfar fcught 

efforu to boknee poadble benefita with the 
eoea Beeoektod wito achie^ U»i* 


eko with itttenietieMl eorRwBowna to ra- 
doet —•htriTl^ir rrf tidiiinet n i —■*—«»— 
heyondthoycarm 

If the oeee rulea n into c&et, the 
bPAhowneAwiy 
eoBBdttee pmiad- 
•.^ T_ ‘ • ed t^hee^ad- 

•T?" acthmainNrvYark 

CHy wodld be rw 
■|||■^.- dueedt^lentfawil 

BiSoj. pereent Ddob that 

iS'issa 

'* lars aBBsally — 

wUhaa per 
~ ; •' year far Oiia aloDC. 

accertbac to Ohio 
' EPAwteMm? 

ImpieoientalaoB of tha partkabie etaa- 
dwds. the sate agency ithiBiui, wetdd 
nat OMotti S bDBM wBBiOy. M pot 
even the CKntoB adtoMUtakoB has ae- 
bnewiadged the need fir wei idle mbIiwi, 
ho own badge! would grant ttl riba for 
owre roearch « health dbeto to 
pniticaMe maBo. 

Sen. Jeha H. Chrftt, R-RJ, • h^tiaw 
oily of emrireanesUKsU wha helped 
snRgthcs the Qcbb Air Ad of lafk eees 
bok arkdan in tho pr«d btBiidwds. He 
■m -In tbt name ef pohik heatt. it k 
pooWe to praas too hr. loo frrt.* 

Chafee k worded abok a angtai- 
koiol aad pubfie bacHwh agt^ efter - 
provkkn of the don Air Act V tfe EPA 
Inekte BB toagber itfuktMBa. 

OricB the fresunn ef wigw amnd 

— r*tT-*!~ i-*r rraiwinm h ifiig, aim 

eve- kb abeedy reqakoA C3iafrc k to 
worry Hat pobfc flwcr wiS ha (gkted if the 
EPA geot ftrwird wtti aoot asd snog 
lUndtfdi that ewRr huge bwwaacntk 

nightataras lot bikg few health beneSk to 




271 


'im 15 EAC 0 N Journal 


SUNDAY MARCH 16,1«S7 


Akron Beacon Journal 

nsnW Aprils, aa 
c I. Ugic Jw lA 1K7-S9abr », im 
M> C. BAAil. OcMcr UM. Jk m in 


DviU&CHpff 


Jete L. Ztoten 


OHR 

ORINIOV 


Clean air and the law 

M setting new stmdardsjor pollution, Ae BPA kasfiiOowei 

the law. lUtri^mUU^kMtisig them smar^atitensaAjf 

W bat {Kiee darner air? Gor. Gmk^ Veinovidi his an answer. 
Since Ndrember. follewinj; proposal* (ron the Uj. 
Environinffitai Prateeden hffoej to nduee smof-faodudng 
ozone and diQ' partides of dust, or paitieubtea, that fam soot, the 
governor has been botriiog. He has Uto his canqni^i oa the rttd, to 
Waditngtao and aonss flUa Ee argues the tighter potbakn 
wit hurt the state e con o m y and yield Cnr health V u pf t s 
Voiaovtdi Ms ctrmdr aboia tht ‘Hial adoes far teib ffii y . Wbafs 
tseue. He aigues that (Mo has abaady Vs vtxp naBag ttnt aWi b}> 

dooe iift part for deaaw air. He pntwta 
U> Uw SIS bSm the state's udlUe* 
spent « air poUotlao oodtrals between 
tM9 nd IM. OUo hi>ciii»t.*>€ have 
meUed out IS biDien to cub air pelhK 
boo over Be past two decades. 

Ail element of eleetiaB pe&tics mar 
be at wort. Ibe governor who in^iie- 
merited the coatrovanul &Cbeefc taii- 
pox tesdag prognm and anants b> be a 
U.S aeaatar » ISSI isn't likely to 
champioB proposals that preouse • 
new nxmd of regulttwos 
Vomovicb also notes the regional ri> 
valnes m play. Many NotUmoe; states 
have not eoasplied with ewTent ndei. 

As Ibe g weiiM ' sees It. ttiese itetes 
wDold low ta aea Ih^ mmprti t or s to 
the west lota them m faUng to mate 
Be ^ade. 

You see. what the EPA haa pm* 
poaed wDold require evea broader 
sthemes to tbiut air poOutteL E-Ch^ 
er semething vety stnilar wodd Qtely 
cewQT addlttesJ Ohio countiea. Motor- 
ists would Etely fitl tip tbetr toate with 
rcfcniQuIated and slightly nere e sp e n - 
sne gas. hbny imtastzies and smaD 
budnessei wodd fad the inqaet as 
tb^ moved to oongdy. 

Durmg a visil to Toledo last mowth. 
the goveraer areued that tba new nilai 
would p i ere Bt me Chiysler Oorpi burn 
baiiUiiig • $1 htUioc Jeef. p^uu to U» 
d^. Tb be eura. peOatko ccatreto or 


meat aaeli ^ far eap an led afrpoBD. 
See OPOnls. freo the tevent d the 
(Van Air Act io the IPTDE ohtS todiw. 
eppoaenli heva Hmwc^ •amms 
do^ ff eO, the Ameneat re- 

mama the smaged to tteworii and 
Ohio, acoardiag to the g umi w a Um 
seK, is as fit as h baa 

been to years. 

■ 

At bnes, Voinovkfa to wiS pRCag the 
CPA prepo^ tvggaU tte ageny has 
lost US eoUecuve nind, seeatongty 
onde q> the need far addUend ledK- 
bets to air poBitton. To be caatnor. 
the EPA hu fdlewed the tow. 

The Amertoaa Lang Asaorialtoo 
sued the SPA far faufiag to heap pace 
wtb be requtranests tfbe Ctaan Air 
Act Aa pv( ef be irflmiiii. be 
agency agreed to levfaw certito air 
poUutnta The new prepeads aae be 
result Its review. 

The (Mm Aw Ad toaidi that paB^ 
maten and r uto wr ttois phoe ptene 
bcaltb above all otter paatofies. Whaiff 
more, the law demsds Owl Ite EPA 
cstih&fb n "adequato ampa d safa> 
ty" aad protect ^nat "adiqpaled’ 
h— hh problasto 

b laaktog to meet tfaeee s tep dar ifa 
to refadto«eeneaodp«1tadalec,the 
apmey rdied oa the oobirI ef is to' 

Tim paad icemnnuBded fag^ sene 

ly oosis. How etenda^ ira tamie- X ai td a r b to protect be cldo^ or 
mmtrrt ran mnr thoar rwtr 'ilgntn tboea wM> m pi r a t my dbeaRa. ft elae 
antljr, the EPA would bare tbe task d eendoded that a health standard 
how to coapiy wfto the new raguto- ^ 9 

bona to cadi state. /^r ^ 


272 


TO imCON JOURNAL 


SUNDAY MARCH 1MM7 
rfno M Wntir 6^ firtkfa 

Mottai M »• «*dNQr Ml * 
ImdMlfatfnasmae^r.fbtaMri 
M teMM • «M MtM7 

Mm. I«M Mic tte mUbm 
Tim MM M MM hM ka 
mMMm k iMbcv MkvMi 
Gl M li Mkr iMHum Tk 

■ BAMv«iinM4iii«MWMk 


MMMMfiM. 

DoM tk Mm AM . 



Ac tiuHi k » IM M kk Ml 


M M- Mk M tt» mw i k 
M ka CM iHr AO, • kv affiM 
kr kpatk* UMiMi to OtiiM 
«ad g^ipartk 1^ ItofibacM Mi 


pptov* Ik IM MM te totoni to 
tak Into MMBt 9» cko^Bg droM 
atoBM M I7A vkft to pntodiif 
tk Me Mk tk 
kiM tonard «Mr Hfjik pcD u BM- 

eMfitd nkkfiena. 

Itor warn, EM eOctoto «■ cwdkr 
kl ctotoMrne VdaM Mi Utoto 
ntto M «to«i « tU wwiMll k 
MM Mi pardcatotoa. Ai apBqr 
dab iM*i to Ualctoeal tk mv 
M iM, tkr k ton to Mkto 


b Ik natoto of tk tav, tk Ri 
bn nk d» cna fir Ik MTikto 
«k itoton Mr tbn «■ fnini 
kkb kacSto. Rkt^ Mm art 
hr tot to tk knkf n kr, tk » 
MCr ns iaad mm den to eM> 

ssssfFssrSft^ 




273 


liie Cincinnati Fost 


THURSDAY APRIL 3.1997 



Clean air, sane regulation 


I t i* beoomiitg Inereasia^f 
dear that ndthiiic aoyoo* 
can say will ke^ ttie dlnton 
adnunistntfoo from Unpodi^ - 
exeeaaiTa oew air poUutioa rulea 
OB the Amertcao publlo- 

Within Uie nect four months 
UA- E7A administrator Caret 
Browner wfll Ukely Impose rB|U> 
laCtons that would sha^lj rat^* 
et down the perxntsstWe stan- 
dards for both ozone and small 
particulates. 

Uahedoas.Conerats oufhtto 
iaterrene on the s^e of sa»« 
r^ulalloc and seala back the 
£PA 

The editorial board at Tlw 
Post takes seriously the ma&- 
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Mr. McIntosh. The subcommittee will come to order. If I could 
ask the remaining participants in our second panel to bear with us. 
The staff is checking — we believe Representative Kucinich may 
have a couple additional questions for you, but until he comes back, 
what I’d like to do is go ahead and call the third panel. We may 
call you back for those questions after we’ve heard from our third 
panel of witnesses. 

Mr. Brodsky. Mr. Chairman, as a matter of procedure? 

Mr. McIntosh. Yes? 

Mr. Brodsky. The panel may go — is this a large panel? 

Mr. McIntosh. No. It shouldn’t — my fondest hope is that we’ll be 
completely finished by 2 o’clock, if that helps you. OK. If I could 
call forward Professor Schlesinger as well as Mr. Bertelsen. Thank 
you. If you could both please rise. 

[Witnesses sworn.] 

Mr. McIntosh. Thank you. Please let the record show that both 
witnesses answered in the affirmative. Our first witness on this 
panel is Professor William Schlesinger of Duke University. Pro- 
fessor, thank you for coming, and please share with us your testi- 
mony. 

STATEMENTS OF WILLIAM SCHLESINGER, PROFESSOR, DUKE 

UNIVERSITY; AND BRUCE BERTELSEN, EXECUTIVE DIREC- 
TOR, MANUFACTURERS OF EMISSIONS CONTROLS ASSOCIA- 
TION 

Mr. Schlesinger. I’m glad to be here. And thank you for the op- 
portunity to comment on the regulatory impact statements. First, 
I’m an environmental chemist — sometimes they’re now called 
biogeochemists — on the faculty of Duke University. Over the last 
25 years or so, my scientific research has focused on human im- 
pacts on the environment. In contrast to much of the earlier testi- 
mony dealing with health impacts, I think you could describe my 
research as dealing with environmental health. I worry about the 
health of our ecosystems, particularly the chemical quality of na- 
ture. 

My remarks today will focus on an analysis of the benefits that 
might be anticipated with the revisions to the standards for ozone 
and particulates. While I feel that both the impact statements pro- 
vide a nice quantitative analysis of the human health effects, I be- 
lieve that the documents significantly understate the benefits of 
tighter emission standards to natural ecosystems, what I would call 
the ecology of the environment. And that’s the crux of my message: 
significantly understating the benefits to the health of natural eco- 
systems. 

They are left in the category of unquantified welfare benefits in 
these documents. I think they’re significant. And I’d like to outline 
a few of those for you. As you may know, the tighter standards for 
ozone require reductions in the emission of NOx — nitric oxide, 
which is also called NOx. And I think it is less well known that 
emissions of NOx, in and of themselves, will have benefits to nat- 
ural ecosystems. One of those benefits comes from the fact that 
NOx is a precursor not just to ozone, but to acid rain. And 
when 
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Mr. McIntosh. Professor Schlesinger. I don’t mean to interrupt 
you, but for my benefit, can you also tell us how the ozone standard 
affects the NOx emissions, to draw that link so we keep 

Mr. Schlesinger. OK. Most ozone in the lower atmosphere is 
formed by a reaction of NOx with volatile hydrocarbons in the at- 
mosphere in sunlight. And there’s an ample source of volatile hy- 
drocarbons from vegetation over much of the Eastern United 
States. We supplement that with some emissions from industry. 
Therefore, the level of NOx becomes critical at determining the rate 
of the reaction and the amount of the reaction that occurs in sun- 
light. I would be the first to say that there has always been a level 
of volatile carbons and a level of NOx in the environment. And the 
Sun’s been shining. So, there’s been some level of ozone in the nat- 
ural environment. And that varies region to region, of course. 

But what humans have done is we’ve essentially doubled globally 
the emission of NOx. And in the United States it has more than 
doubled, because we’re a major industrial power. And that has in- 
creased the rate and the amount of the chemical reaction producing 
tropospheric ozone in a large portion of the United States. I’ll get 
back to NOx and ozone in a minute, because it ties into the acid 
rain issue as well. NOx is a precursor to acid rain. NOx is also, 
when it’s deposited, a source of what I would say is “excess” nitro- 
gen deposition in the environment. 

That’s increasingly becoming a problem both on land and in the 
waterways. And I want to elaborate on that. But first acid rain. I 
was surprised to hear Governor Voinovich say that there was no 
evidence of transport from Midwest to Northeast of substances that 
might contribute to air quality and, in particular, acid rain quality. 
It seems to me that there is ample scientific evidence that emis- 
sions of sulfur dioxide and NOx in the Midwest are transported to 
the Northeast. 

When NOx is mixed with rain drops, it forms acidity in that 
rain — nitric acid acidity — and rains out on those systems. In the 
last 25 years, the Hubbard Brook Experimental Forest in New 
Hampshire has shown very significant losses of calcium from its 
soils. And those losses of calcium and elements like calcium — losses 
of things like potassium and magnesium are well known too — the 
losses of those elements from soils are well known to cause reduc- 
tions in forest growth. 

And I think that there’s really good scientific evidence of the 
linkage of regional and distance transport to deposition, to leaching 
of sutetances from soils, and to reduction of forest growth. In many 
areas, for instance, the loss of calcium from soils has been associ- 
ated with an increasing toxicity level of aluminum that’s reduced 
the growth of spruce and some of the trees that Mr. Sanders prob- 
ably has in his district in Vermont. Beyond acid rain, NOx gen- 
erates tropospheric ozone by the process I described a minute ago. 

That is transported regionally. And it is, over the eastern United 
States, well in excess of what would be the background level, let’s 
say, in 1700, before humans had such dramatic impacts on the 
landscape. I think the regulatory impact statements do a nice job 
quantifying the benefits that would accrue to agricultural produc- 
tion by reducing those ozone levels — that crops will grow better 
with tighter standards. They don’t discuss the same for forests. 
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And I find it particularly important that as we increasingly look 
to healthy forests to take up some of the carbon dioxide emitted 
from fossil fuel combustion, that this will not occur if we are simul- 
taneously poisoning those forests with ozone and acid rain. We 
need to realize that if we’re going to count on temperate forests to 
take up some carbon dioxide and to slow global warning, they’ve 
got to be healthy forests. 

Jumping ahead a little bit in my testimony. I’d like to touch on 
this nitrogen deposition problem. Excess nitrogen — and by that I 
mean excess over the normal background levels that would be in 
rain — makes its way to rivers and ground waters and causes and 
contributes to what we call the eutrophication of those waters, 
which can be defined scientifically as nutrient enrichment. Often in 
waterways this leads to blooms of algae, to the loss of bottom water 
oxygen, and to the death of fish and shellfish. And as we are able 
to control that deposition, the water quality in bays and waterways 
should improve. 

Some cases in point, atmospheric nitrogen accounts about 25 per- 
cent of the run-off nitrogen in New England right now. It’s depos- 
ited from the atmosphere and makes its way to rivers and into wa- 
terways. Direct deposition from the atmosphere accounts for about 
12 percent of the nitrogen input to Chesapeake Bay. A recent study 
that I’ve just seen in the last week says that it accounts for 67 per- 
cent of the nitrogen input to Tampa Bay. 

So, controlling NOx in the atmosphere would be a direct way to 
reduce these excessive levels of nitrogen input into natural water- 
ways, improve their water quality, and restore the fish and shell- 
fish production in some of these areas. Realizing my time is nearly 
up. I’d just like to summarize it. I think all of these are examples — 
the acid rain example, the ozone production example, the loss of 
species and loss of water quality in bays and estuaries — of how re- 
gional air pollution by ozone and particulates is seen over large 
portions of the United States, and that stronger provisions of the 
Clean Air Act would certainly help ameliorate those conditions. 

And my basic message is that I think that these benefits — the 
benefits that would be seen through the revisions of the Clean Air 
Act — significantly understate benefits to natural ecosystems upon 
which we all ultimately depend. Thank you. 

[The prepared statement of Mr. Schlesinger follows:] 
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william H. Schlesinger, Ph.D. 

I thank you for the opportunity to comment on the Regulatory 
Impact Statements for ozone and particulate matter. I am an 
environmental chemist, sometimes now known as a biogeochemist, 
employed on the faculty of Duke University. Over the past 25 
years, my scientific research has focused on human impacts on the 
quality of our environment — most frequently on its chemical 
quality. 

My remarks today focus on an analysis of the benefits that 
might be anticipated with revisions to the national standards for 
atmospheric ozone and fine particles. While both impact 
statements provide a careful, quantitative analysis of the human 
^®hlth effects of these pollutants, these documents significantly 
hbderstate the benefits of tighter emissions standards as far as 
natural ecosystems are concerned — that is, on the ecology of our 
environment. Indeed, in each case, ecosystem effects are 
explicitly left in the category of "unquantified welfare 
benefits. " 

As you may know, tighter air quality standards for ozone 
require reductions in human emissions of nitric oxide (NOjj) , and 
reduced emissions of NOjj, by themselves, will have significant 
benefits to natural ecosystems. Increasingly, nitric oxide 
appears as a precursor to the formation of acid rain, in which 
NOjj forms nitric acid. Not only are there direct effects of acid 
rain on trees, but the excess nitrogen deposited from the 
atmosphere leads to significant and potentially harmful effects 
on forests and natural waterways. In reducing the emissions of 
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the proposed revisions not only reduce the regional 
concentrations of ozone, and they also provide benefits in the 
form of lower levels of acid rain and nitrogen deposition. 

Let me elaborate a bit: The effects of acid rain are 
especially pernicious and cumulative in forest ecosystems. Acid 
rain, derived from the emission and deposition of sulfur dioxide 
and nitrogen oxides as human pollutants, results in a slow and 
long-term depletion of nutrient elements from soils, reducing the 
growth of forests. Dr. Gene Likens (N.Y. Botanical Garden) has 
shown significant losses of calcium from the Hubbard Brook Forest 
in New Hampshire during the last 25 years — suggesting that even 
the 1990 Amendments to the Clean Air Act were inadequate to 
protect this forest from acidification (Science, 12 April 1996) . 
Reductions in forest growth due to losses of calcium, potassium, 
and magnesium from forest soils are widely reported in the 
eastern U.S. and central Europe. In many areas the loss of these 
nutrients and increases in soil acidity have resulted in the 
release of toxic levels of aliaminum. 

As you may know, oxides of nitrogen (e.g., NO^) interact 
with other gases to generate ozone in the lower atmosphere-known 
as the troposphere. Dr. Hillictm Chameides (Georgia Tech) has 
shown that the current level of tropospheric ozone is enough to 
reduce agricultural production over much of the Midwest and 
eastern U.S. (Science, 1 April 1994). Indeed, the Regulatory 
Impact Analysis does quantify reduced crop losses as a welfare 
benefit resulting from tighter emissions standards. Similar 
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effects on forests are not, however, quantified as a benefit, and 
they are likely to be just as important. I note, especially, 
that as we look increasingly to healthy forests to take up some 
of the carbon dioxide emitted from fossil fuel combustion, this 
will not occur if we simultaneously poison these forests with 
acid rain and ozone pollution. 

The deposition of nitrogen from the atmosphere — as ammonium 
or nitrate — adds nitrogen to soils. You may, as I did, have the 
initial reaction that this should be favorable to plant 
gro%»th — acting as a fertilizer. However, an accumulation of 
nitrogen in natural soils, where plants have evolved to cope with 
nitrogen-deficits, disrupts the natural processes that allow 
various species to coexist in nature. Dr. David Tilman (U. 
Minnesota) has shown dramatic losses of species — plant 
biodiversity — in response to 12 years of experimental additions 
of nitrogen to small plots of prairie grassland. In one case, 
the number of plant species dropped from 15 to 5 (Science, 6 
December 1996) . This loss of species leaves the natural 
ecosystem much more vulnerable to fluctuations in climate and 
other natural disruptions. 

The excess nitrogen deposited from the atmosphere also makes 
its way to the rivers and groundwater that supply most of the 
freshwater to our population. Excessive cimounts of nitrogen and 
phosphorus lead to the eutrophication of natural waters — defined 
briefly as "nutrient enrichment." These nutrient-rich waters 
support tinnatural levels, known as blooms, of algae, often later 
depleting oxygen in the bottom waters and leading to the death of 
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fish and shellfish. Thus, an unquantified welfare benefit to the 
proposed revisions that would lower NO^ emissions would be lower 
levels of nitrogen deposition, lower levels of eutrophication, 
and improved water quality in many rivers, coastal bays, and 
estuaries . 

Some cases in point: Atmospheric nitrogen supplies ed^out 25% 
of the nitrogen input to watersheds of the Northeast, where 
nitrate discharge to coastal estuaries, such as Narragansett Bay, 
has reduced the biotic productivity and economic potential of the 
fisheries ecosystem. Certainly there are a variety of sources of 
nitrogen pollution in estuaries, but Scott Nixon (U. RI) and W.R. 
Boynton (University of Maryland) have shown that nitrogen 
deposited from the atmosphere contributes 12% of the nitrogen 
inputs to the open waters of the Chesapeake Bay estuary 
(Biogeochemistry, December 1996) . One recent study suggests that 
atmospheric deposition may account for 67% of the nitrogen 
entering Tampa Bay, Florida! Additional nitrogen, derived from 
the atmosphere, is also delivered to these estuaries by rivers. 

In each case, atmospheric deposition contributes to 
eutrophication and to losses of ecosystem productivity in the 
estuarine waters. 

All these are examples of the kinds of impacts and 
disruptions that regional air pollution by ozone and particulates 
inflicts on natural ecosystems— sometimes quite distant from 
obvious sources of emission. Substantial reductions in the 
acidity of rain have been achieved by reductions in the emissions 
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of SO 2 required by the Clean Air Act. However, continuing 
emissions of nitrogen compounds also contribute to acid rain, to 
the formation of tropospheric ozone, and to the eutrophication of 
natural waters. Stronger provisions in the Clean Air Act will 
help reduce these impacts to our natural environment. The 
Regulatory Impact Statements submitted for these revisions 
significantly understate the benefits to the natural ecosystems 
upon which we all ultimately depend. 


Willicua H. Schlesinger 
Jeuaes B. Duke Professor 
Department of Botany 
Duke University 
Durham, N.C. 27708 

919-660-7406 

email: schlesin@acpub.duke.edu 
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Mr. McIntosh. Thank you very much, Professor. I appreciate 
that testimony. Our final witness on this panel and of the hearing 
is Mr. Bertelsen. I appreciate you coming by today and testifying 
on these proposed standards. 

Mr. Bertelsen. Thank you very much, Mr. Chairman, and good 
afternoon. My name is Bruce Bertelsen and I am the executive di- 
rector of the Manufacturers of Emission Controls Association. 
MECA is pleased to participate in today’s hearing on EPA’s pro- 
posed revision to the National Ambient Air Quality Standards for 
particulate and ozone. Eorums like today’s hearing provide a mean- 
ingful opportunity for the sharing of ideas and views from a variety 
of perspectives on a matter of considerable interest and importance. 

By way of introduction, MECA was founded in 1976 and is a na- 
tional association of companies probably best known for their man- 
ufacture of mobil source emission controls. Its members include 
leading manufacturers of a variety of emission control equipment 
for automobiles, trucks, buses, non-road vehicles and engines, as 
well as catalytic controls for selected stationary sources. These 
companies, collectively, have decades of experience and a well-es- 
tablished track record in developing and manufacturing highly ad- 
vanced, cost-effective emission control technology. 

MECA supports EPA’s efforts to revise the standards for ozone 
and PM in order to protect the public health. We will leave to the 
health experts where that level should be. But certainly the process 
of looking at it with an eye toward protecting the public health is 
appropriate. And without question complying with more stringent 
standards for ozone and PM will pose challenges. But we’re opti- 
mistic that those challenges can be met, and that the goal of clean, 
healthy air can be achieved. 

Emission control technology along with pollution prevention and 
market-based approaches such as emission trading are available to 
help make implementation cost-effective. The task currently under- 
taken by EPA is to set the standards for PM and ozone at levels 
that are protective of the public health. Congress provided in the 
Clean Air Act that establishment of the appropriate levels of the 
standards be kept separate from the process of developing and im- 
plementation strategy to attain those standards. And as required 
by Congress, EPA is to set the levels of the ozone and PM stand- 
ards that are protective of the public health without basing its deci- 
sion on cost of complying with those standards. 

The costs of compliance will be considered and addressed during 
the second stage as part of the implementation process. And at that 
time, the relative cost-effectiveness of various compliance ap- 
proaches will be paramount. EPA did examine the cost/benefits of 
its proposal in the agency’s RIA for both ozone and PM. And we 
certainly share EPA’s view that it’s very difficult to precisely pre- 
dict future costs of compliance. 

But one fact above all in the history of clean air compliance is 
that today’s estimates of future control are often too high, and that 
the tomorrow’s actual cost-effectiveness of controls will be better 
than today’s estimates. Air pollution control technology and overall 
compliance costs typically decline largely because markets, users, 
technology suppliers have proven to be better at realizing innova- 
tive cost reductions than initially thought. Indeed we have learned 
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over the 27 years since the 1970 Clean Air Act Amendments were 
passed that when faced with tough challenges, American ingenuity 
and a can-do spirit can produce the technology and other compli- 
ance options to get the job done while sustaining strong economic 
growth. 

The enormous success of the U.S. motor vehicle program is cer- 
tainly an excellent example. And looking to the future and the pos- 
sible need for NAAQS implementation strategies, a large inventory 
of existing and developing technologies exist to provide greater 
emission reductions from both stationary and mobile sources. I 
highlighted some of the technologies our companies are working on 
in our testimony, and I won’t reiterate that here. 

Before closing, I would like to make a few comments regarding 
the potential impacts of revising the standards for PM and ozone 
on small business. Small businesses play a critical role in the eco- 
nomic health and well-being of this Nation. And the potential im- 
pacts of tighter PM and ozone NAAQS on these companies is ex- 
tremely important. Having said this, we believe that the interests 
of small business over the years have been, are being, and will be 
carefully considered before any emission control reduction require- 
ment is established. 

Second, the compliance strategies that likely will emerge if the 
standards are tightened will focus primarily on large emitters, 
which typically are not small businesses. And finally, there are 
suppliers of emission controls. A good example of which are compa- 
nies that manufacture VOC controls, which are typically smaller 
companies. 

In closing. I’d like to say that we appreciate the opportunity to 
participate, and thank the subcommittee for its efforts to provide 
a forum for dialog on this important issue. In MECA’s view, EPA 
has taken the proper course by its efforts to establish ozone and 
PM standards which are truly protective of the public health. And 
if those standards are revised, the U.S. air pollution control indus- 
try stands ready to do our part to help the United States achieve 
its clean air objectives cost-effectively. Thank you very much. 

[The prepared statement of Mr. Bertelsen follows:] 
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Good morning. My name is Bruce 1. Bertelsen and I am the Executive Director 
of the Manufacturers of Emission Controls Association (MECA). MECA is pleased to 
participate in today’s hearing on EPA’s proposed revisions to the National Ambient 
Air Quality Standards for particulate matter and ozone. Forums like today’s hearing 
provide a meaningful opportunity for the sharing of ideas and views from a variety of 
perspectives on a matter of considerable interest and importance. 

By way of introduction, MECA was founded in 1976 and is a national 
association of companies best known for their manufacture of mobile source emission 
controls. Its members include leading manufacturers of a variety of emission control 
equipment for automobiles, trucks, buses, and nonroad vehicle and engines, as well as 
catalytic controls for selected stationary sources. These companies collectively have 
decades of experience and a well-established track record in developing and 
manufacturing highly advanced, cost-effective emission control technology. 

MECA supports EPA’s efforts to revise the NAAQS for ozone and PM in order 
to protect the public health. Without question, complying with more stringent 
NAAQS for ozone and PM will pose challenges. But, we are optimistic that these 
challenges can be met and that the goal of clean, healthy air can be achieved. 
Emission control technology, along with pollution prevention and market-based 
approaches such as emission trading, are available to help make implementation cost- 
effective. 

The task currently undertaken by EPA is to set the NAAQS for PM and ozone 
at levels that are protective of the public health. Congress provided in the Clean Air 
Act that establishment of the appropriate levels of the NAAQS standards be kept 
separate from the process of developing an implementation strategy to attain those 
standards. As required by Congress, EPA is to set the levels of the ozone and PM 
standards at levels that are protective of the public health without basing its decision 
on the costs of complying with those standards. 
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Costs of compliance will be considered and addressed during the second stage 
as part of the implementation process, and at that time the relative cost-effectiveness 
of various compliance approaches will be paramount. EPA did examine the 
costAenefits of its proposal in the Agency’s Regulatory Impact Analysis for both the 
ozone and PM proposals. We share EPA’s view that it is very difficult to precisely 
predict the future costs of compliance. But one fact above all others in the history of 
clean air compliance is that today’s estimates of future control costs is always too 
high and that tomorrow’s actual cost-effectiveness of controls will be better than 
today’s estimates. Air pollution control technology and overall compliance costs 
typically decline largely because markets, users, and technology suppliers have 
proven to be better at realizing innovative cost reductions than initially thought. 

Indeed, we have learned over the 27 years since the 1970 Clean Air Act 
Amendments were enacted that when faced with tough challenges, American 
ingenuity and a can-do spirit can produce the technology and other compliance 
options to get the job done while sustaining strong economic growth. The enormous 
success of the U.S. motor vehicle emission control program is an excellent example. 

Looking to the future and the possible need for NAAQS implementation 
strategies, a large inventory of existing and developing technologies exist to provide 
greater emission reductions from both stationary and mobile sources. For mobile 
sources, MECA members have developed, and are developing, emission control 
equipment such as advanced catalyst formulations and washcoats, electrically-heated 
catalysts, hydrocarbon adsorbers, and thermal management systems which will help 
light-duty vehicles achieve increasingly low emissions. For diesel engines, MECA 
companies have developed exhaust control equipment such as oxidation catalysts and 
diesel particulate filter systems which can substantially reduce PM emissions from 
both on- and off-road vehicles and engines. Finally, several member companies are 
hard at work developing catalyst technology that can be used to reduce NOx 
emissions from diesel engines. 

Before closing, we would like to make a few brief comments regarding the 
potential impacts of revising the NAAQS for PM and ozone on small businesses. 
Small businesses play a critical role in the economic health and well-being of this 
Nation and the potential impacts of tighter PM and ozone NAAQS on these 
companies is very important. Having said this, we believe the interests of small 
businesses have been, are being, and will be carefully considered before any emission 
control reduction requirement is established. Second, the compliance strategies that 
likely will emerge if the NAAQS for PM and ozone are revised will focus on the 
largest emitters, which typically are not small businesses. Finally, many of the 
suppliers of controls for emissions that are precursors of ozone and fine particulate 
are small businesses. For example, for control of volatile organic compounds, one of 
the precursors of ozone, most of the emission control suppliers are small businesses. 
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In closing, MECA wishes to express our apprt^ . to the Subcommittee for 
its efforts to provide a forum for a dialogue on this important issue. In MECA’s view, 
EPA has taken the proper course by its efforts to establish ozone and PM standards 
which are truly protective of the public health. If those health-based standards are 
revised, the U.S. air pollution control industry stands ready to do its part to help the 
United States achieve its clean air objectives in a cost-effective manner. 

Thank you. 


Ca<=ca) 


3 


April 16, 1997 


287 


Mr. McIntosh. Thank you for your testimony. Before I proceed 
with questions, let me ask unanimous consent to put into the 
record testimony that was submitted by Governor Engler and Gov- 
ernor Sunquist, although they were not able to come today. If we 
could include their written statements in the record. 

[The information referred to follows:] 
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Written Testimony Submitted by 
Michigan Governor John Engler 
to the House Government Reform and Oversight Subcommittee 
on National Economic Growth, Natural Resources and Regulatory Affairs 
Chairman David McIntosh 

April 16, 1997 

Thank you for in%^ting me to share the State of Michigan’s perspeaive on EPA’s proposed 
revisions to the NAAQS for ozone and paniculate matter I am sorry that my schedule precluded 
my attending the Subcommittee’s hearing in person. 

We in Michigan support the goals of the Clean Air Act and have been in the forefront of states 
enacting legislation which is protective of the environment and of human health. In fact, we are 
proud to point to the significant improvements to air quality which have been made during the 
past 25 years, not only in Michigan but across the country. 

In Michigan, since 1980, the statewide industrial emissions of volatile organic compounds has 
been reduced from 220,000 tons per year to 80.000 tons per year. Two areas which had been 
designated as nonattainment areas for failing to meet the national standard for ozone are now 
meeting that standard, and it has been six years since any area in the state has been in violation of 
the particulate matter standard. 

We are proud of our accomplishments and aware that efforts must continue in order to safeguard 
the advances we have made and prevent deterioration of air quality in the future. To that end, we 
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concur and support the Clean Air Scientific Adviser;' Committee’s (CASAC) recommendation 
that there is a need for more research on fine particulate impacts. 

Likewise, we concur with CASAC’s recommendation that the ozone standards should take on a 
more robust form, with an eight-hour average, instead of the current one-hour average. 

What we do not and caiutot agree with is the Environmental Protection Agency’s (EPA) proposal 
to lower the ozone standard to 0.08 parts per million. This proposed standard provides no 
significant protection of human health and the environment and yet would trigger the expenditure 
of millions of dollars on control programs which would offer little air quality benefit. 

In Michigan a huge expanse of the lower peninsula would once again be designated as ozone 
nonattainnient areas It is probable that Michigan would also move fi-om a slate with no 
particulate nonattainment areas to one with many. In fact, in many large cities across the country, 
the current standards aren’t being met. To adopt more stringent standards, throwing areas which 
have made tremendous efforts to attain the standard out of attainment and requiring even more 
draconian control measures in areas which have not been able to meet the current standard, is bad 
public policy. 

We believe that since there is no discernible threshold which provided significant health benefits 
between the current standard and the proposed standard, it is appropriate to consider costs and 
benefits in setting an appropriate level. 
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Furthermore, we believe that implemeatadon requirements for any new or revised standards 
should have been proposed at the same time as the standards, to permit affected parties to assess 
the true impacts of the proposal. There are many areas of the country where the current 
standards aren’t being met. Additionally, it has now been widely accepted that if new ozone 
standards or, indeed, current standards are to be met and maintained, regional and national control 
strategics will be necessary; because ozone precursors are being transported from one area of the 
country to another. Through the efforts of the Ozone Transport Assessment Group, modeling has 
been developed which demonstrates the impacts of ozone transportation. Rather than attempting 
to implement control strategies which inevitably will pit different regions of the country against 
one another, Congi'ess should be directly involved in developing a cost-effective national control 
strategy. 

We remain concerned about the flexibility which has eannarked much of HPA‘s approach to 
implementing Clean Air Act requirements in the past. There is a history of missed deadlines, 
arbitrary policies, and a total disinterest on the part of EPA for any cost-benefit analysis. We 
believe the time has come to end this unfortunate reign. 

We in Michigan are actively developing partnerships with business and industry and looking to 
foster cooperation and innovation. We adopted an ranissions trading program in 1996 aimed at 
providing cost-effective flexibility to regulated entities. But, EPA is planning to disapprove this 



innovative pollution prevention program. This flies in the face of Administrator Browner’s often 
repeated “new philosophy” which she insists does provide “regulatory flexibility”. 

Finally, we in Michigan understand the complexity of the issues we are facing and the confusing 
and sometimes conflicting scientific data we continue to collect. However, we believe the EPA 
should stop pursing regulatory strategies affecting air quality independently and start working 
with state and local governments in developing a cohesive strategy ^ed at continued progress in 
improving air quality in a cost-effective way. We believe Congress, in consultation with 
governor’s and local elected officials, should exercise the utmost oversight in any selection of new 
air quality standards and the implementation of those standards. 

Again, thank you for the opportunity to share this information whit you. I have also provided the 
Subcommittee with the attached comments which were submitted by the Michigan Department of 
Environmental Quality to EPA during the formal comment period on the proposed standards. We 
appreciate your invitation to share our perspectives on this important issue. 
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Tennessee citizens and children should breathe air that not only meets but exceeds 
health standards. The air in Tennessee’s cities has not always been as clean for our 
children as we would have liked. So for the past two decades we have studied the 
problem, adopted standards and spent considerable dollars to improve the quality of air in 
Tennessee. 

The levels of pollutants have been reduced to the extent that there arejvery few 
remaining areas in our state where air quality standards have not been attained. This 
includes ozone, probably the most persistent air quality problem nationally. On October 
30, 1 996, the last ozone non-attainment area in Tennessee was redesignated as 
attainment. This progress did not come easily. 

Tennessee industry and business have incurred and continue to incur enormous 
costs for controlling emissions. Many of our citizens have had to accept restrictions on 
how they use and fuel cars, as well as other changes in their lifestyles. These costs have 
been great, but our reward, clean air, has been greater. 

The EPA has proposed restrictive new standards which are untested, untried and 
perhaps unworkable. We estimate that as many as 20 counties may not meet the new 
standards. EPA has not provided a guide for how the air in these counties could actually 
be improved, but for ozone, it certainly would mean Tennesseans subjected to more 
controls over the use of personal lawnmowers, cars and boats, and significantly higher 
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electricity costs. It may also mean restrictions on household products like paint, hair 
spray, deodorant, auto antifreeze, floor wax, insect repellent, and aftershave. 

For fine particulates, controls could include telling farmers when they can plow 
and requiring local governments to pour water on country roads. It could also keep 
citizens from having fires in their fireplaces or wood stoves. 

TVA estimates that compliance with these standards could increase energy costs 
in the Tennessee Valley by 1 1 per cent and result in the loss of 40,000 to 50,000 jobs. 

This may well be a reasonable and appropriate sacrifice for Tennesseans to make 
if there are actual, meaningful improvements in the health of many of our citizens. 

The problem we have is, there seems to be no assurance at all that any 
improvement in health will come from the proposed standards. Responsible scientists 
flatly disagree. I understand that members of EPA’s own Clean Air Scientific Advisory 
Committee have questioned the need for the standards or other aspects of the proposals. 
Even EPA has acknowledged that the benefits of the proposed standard are highly 
uncertain. 

While there is debate as to what it may cost to implement these proposals, there is 
no question that the burden, both in economic terms and lifesty le disruption, would be 
great. Tennesseans are enjoying unprecedented prosperity, but it can quickly be 
undermined by excessive regulation and unjustified controls. 

Well-paying jobs mean health care benefits and preventive health care measures 
for Tennessee’s families. If severe enough, economic disruptions can themselves have 
adverse health consequences. Government, vrith a shrinking tax base, may not be able to 
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deliver needed services. Our most vulnerable citizens would feel most directly the 
economic impact and lifestyle disruption were the proposed standards required. 

We are further concerned about the practicality of implementing a network to 
monitor these standards. EPA has not approved any equipment measuring these fine 
particulates. 

Likewise, there is serious disagreement as to w hether the proposed ozone 
standards, in some cases very near background levels, provide more than marginal 
additional protection. 

We have broad support in Tennessee for a clean environment. This support comes 
in large part from the realization that the sacrifices we make actually produce the results 
intended. Our concern about these new standards is that they risk losing that support by 
critically impacting our citizens without first providing them with the assurance of any 
observable benefits. 

Most troubling is the lack of objective scientific evaluation and basic research. A 
consensus must build that the measures adopted are appropriate. Without this consensus, 
and its underlying premise, the consent of the governed, the dramatic environmental 
progress in air and water quality which we are continuing to make is threatened. 

We simply don’t need to rush to adopt new standards which will significantly 
impact the lives of our citizens without full assurance that these standards are workable, 
based on sound science and, most importantly, will improve their health. 
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Mr. McIntosh. Let me ask both of you, if I might, if you could 
comment on the following conclusions of the White House Council 
of Economic Advisors in their comments to EPA’s regulatory impact 
analysis, which I’ll ask unanimous consent we put the entire docu- 
ment that was supplied to us by 0MB into the record. 

[The information referred to follows:] 
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Mr. McIntosh. “EPA’s regulatory impact analysis underesti- 
mates the true cost of the ozone program by an order of magnitude. 
The cost of full attainment could be up to $60 billion annually. The 
cost of ozone could dwarf any expected benefits, as listed in EPA’s 
regulatory impact analysis, and it would be necessary to spend 
from $30,000 to $80,000 per ton and not EPA’s estimated $3,000 
to $10,000.” If you all could comment on that. 

Mr. SCHLESINGER. I’m more of an expert on benefits, I think. I 
could not confirm or deny that they’ve underestimated the cost. I 
would say with some confidence, as an environmental scientist, 
that they have underestimated the benefits to natural ecosystem. 

Mr. McIntosh. OK. Thank you. Mr. Bertelsen. 

Mr. Bertelsen. The cost is always an issue of considerable de- 
bate. I think I would tend to agree that as difficult as it is to quan- 
tify costs, it’s probably more difficult to quantify benefits. But 
there’s a lot of healthy disagreement about relative cost. I guess I 
can’t comment directly on that statement. The observation I can 
provide, based on experience that we’ve seen over the years, is that 
typically EPA’s estimates tend to be a little higher than what turn 
out to be the actual compliance costs. But with regard to the dis- 
cussion of those two bodies, I really have nothing further we could 
add. 

Mr. McIntosh. Let me ask a slightly different question. Mr. 
Bertelsen, this really goes to your testimony, but EPA’s analysis in- 
dicates that in many cases the standards may be infeasible to 
achieve the actual new standard, and they have not really identi- 
fied controls and actual mechanisms that could be used to achieve 
those standards. Are you comfortable saying that, given current 
technology, that we would be able to meet these standards in each 
of the counties that would be in non-attainment? 

Mr. Bertelsen. Well, I think the way I would answer that ques- 
tion — ^because at this point, we’re not sure what the standard 
would be, and in order to — once the standards are set, it’s going to 
involve a fairly comprehensive compliance strategy, which is going 
to involve a lot of things, of which technology will play, we hope, 
an important and positive role. But I do think that looking to the 
future, there are a large number of technologies that exist and 
technologies that are coming along that will help reduce emis- 
sions — I’ll speak to my area, which is in the area of motor vehicle 
emissions. 

And, indeed, right now, EPA has a number of initiatives under- 
way in the motor vehicle area. Just to cite a couple of examples, 
in the heavy duty area, both on-highway and off-highway, very 
comprehensive programs that have been proposed or are about to 
be proposed for both highway vehicles and non-road engines. And, 
actually, both of those regulatory initiatives were developed with 
the cooperation of the engine manufacturers and, I guess, Cali- 
fornia Resources Board, as well as the State of California. So there 
are things that are on the horizon that will help reduce emissions. 
We think there are 

Mr. McIntosh. Are you saying those would be sufficient to meet 
the new standards? 

Mr. Bertelsen. No. I’m saying we’re moving in the direction of 
reducing emissions. I can’t say precisely that — I’m not expert 
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enough to speak to every strategy. So I couldn’t answer that ques- 
tion. 

Mr. McIntosh. One of the things that we found troubling with 
EPA’s analysis is that they couldn’t point to a combination of strat- 
egies and actual implementation steps that would lead to compli- 
ance with the lower standards. And so you’ve got a situation where 
you impose tremendous costs and consequences in these commu- 
nities. For example, they’re limited on their ability to build new in- 
frastructure highways under the current law without any prospect 
that you’ll actually meet the standard that the EPA is proposing. 

Mr. Bertelsen. Could I perhaps try to shed some light using 
some prior experience that might be helpful? Typically what hap- 
pens is, it’s more typical with an emission standard — but when a 
regulatory requirement is established, it creates a benchmark 
which stimulates a lot of interest to develop technologies. And often 
solutions that we aren’t even aware of today or that we would 
guess would be implemented are developed. And that’s kind of the, 
I guess, the wonder and the magic of the Clean Air Act. 

Looking back to 1970, which is frankly before my time, I don’t 
think the folks at the time had any concept of the types of tech- 
nologies and advances and solutions that would come up — that 
would be developed. But what happened was the challenge was put 
in place to develop — the challenge was there to clean up the air. 
And suppliers and manufacturers and others responded to the chal- 
lenge. So no, I can’t say today that I have the menu of options for 
meeting the standard. But what I would say is that based on prior 
history. I’m optimistic that there’s a lot of people out there that 
work very hard to come up with cost-effective solutions. 

Mr. McIntosh. I’ll yield back the remainder of my time. Mr. 
Sanders, do you have any questions for this panel? 

Mr. Sanders. I do. Thank you very much, Mr. Chairman. Gentle- 
men, I think you know that in the political world, some of us — not 
me, but always the other guys — are prone to exaggerations. And 
we’ve heard today that cows will now be wearing diapers. Probably 
there will be no more agriculture in America if these regulations 
are passed. The Midwest will not have any more jobs. I’m exag- 
gerating their exaggerations. But let me start off — Mr. Bertelsen, 
in the past it seems to me that whenever EPA or probably in any 
State, environmental regulations have been proposed, we usually 
hear the same type of response: the world will come to an end, if 
not today, at least next year, nobody will be able to work, and so 
forth and so on. 

And sometimes in these arguments history certainly does not 
prove them out. In 1990, for example, the Clean Air Working 
Group — and that was a pro-industry group, as I understand it — es- 
timated the cost to industry would be $51 to $91 billion a year 
when, in fact, compliance costs are only about $22 billion a year. 
I mean, that’s a lot of money, but it is, very significantly, between 
57 and 75 lower than the estimate. 

The electric utilities — again, we’re talking about the 1990 pe- 
riod — estimated that the cost of the acid rain provisions would be 
between $1,000 to $1,500 per ton of sulfur dioxide, when, in fact, 
it ended up only costing $100 a ton. And the Petroleum Marketers 
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Association of America estimated the cost of installing vapor recov- 
ery hoses at three times the actual cost. 

Could you give me some more examples, perhaps, of when costs 
were overstated or when technological advances rose to the chal- 
lenge of stricter standards? In other words, I think one of the 
points that you make is when there are standards there, lo and be- 
hold: new technology. 

Mr. Bertelsen. Yes. 

Mr. Sanders. New creative processes. 

Mr. Bertelsen. I think I can give you a couple of examples on 
the mobile source side. Just by way of introduction, to try to ex- 
plain why this happens, one of the reasons — the question could be 
asked, why is it that industry and even in some cases, EPA, over- 
estimates the cost of compliance. And to give you sort of a very 
simple illustration, at least in my view, why that happens: when 
you’re looking at a future requirement, you say, “Well, now how do 
I get there? How can I get there today? And perhaps that means 
I can take technology A, technology B, technology C, put them all 
together, and use all three of them. Then I’m pretty confident that 
I’m going to get there.” 

And I’ll give you an example of this. But, in reality, as time 
moves on, perhaps technology A is optimized. Perhaps it turns out 
you only need technology A and B. Perhaps technology D comes 
along. And let me give you a couple of examples. When EPA — and 
this would probably be back around 1988-1989 — was looking at the 
costs of complying with the tighter hydrocarbon standards in the 
Tier 1 standards, and the fact that the useful life requirements 
were being expanded, the estimate they used, if I recall correctly, 
was around $500. And that was based on the concept that perhaps 
you would have to replace the catalytic converter after 50,000 
miles. 

That was one possible strategy that would get you there. And 
what we’ve seen, of course, is that the vehicles that have come out 
in 1994 and afterwards and meet the standards, in fact, do not re- 
quire replacement converters. So, that’s one where you can see a 
cost savings. Another example — right now there is a lot of discus- 
sion about the negotiations between the Northeast States and the 
auto manufacturers to adopt a national LEV program, which is a 
voluntary program that EPA has supported, when that program is 
really based on a set of California standards — LEV standards. 

When those standards were first adopted by California in 1990, 
the estimates of complying with those standards, by some accounts, 
was over $1,500. I think California now estimates that the incre- 
mental cost increase in meeting those standards is somewhere 
around $150. I’m sure the auto manufacturers would debate that 
it’s not as low as $150. But I think everyone would agree that di- 
rectionally it has come down. 

Mr. Sanders. So what you’re suggesting is that when the Gov- 
ernment adopts standards, lo and behold, very often industry is ca- 
pable of developing sophisticated technology which ends up being 
a lot more cost-effective than otherwise had been thought? 

Mr. Bertelsen. Yes. What happens is that you, basically, by set- 
ting the standard, you create an incentive. And it’s on the part of 
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the regulated industry, but also on the part of those who are devel- 
oping technologies to come up with cost-effective solutions. 

Mr. Sanders. Right. 

Mr. Bertelsen. And really the solutions that win — I’ll use the 
motor vehicle example again — if you have competing technologies 
as strategies, the one that’s going to prevail is going to be one, the 
one that gets the job done; two, is the most cost-effective; and 
three, has the least impact on the driving public. 

And those are kind of the triple challenges when you’re devel- 
oping a technology that you try to address. And it’s, again, it’s the 
marketplace at work. 

Mr. Sanders. Let me interrupt you. I would like to ask Dr. 
Schlesinger a question. Doctor, earlier I introduced some of the 
non-monetized benefit categories. And I think you touched on that 
issue as well. The issue is more complicated. And we all under- 
stand that. Who in God’s name has the foresight to be able to an- 
ticipate all of the costs or all of the benefits. I don’t know that any- 
body does. And we do the best that we can, I suppose, in trying 
to guess. But are you saying that the proposed standards will not 
only benefit human health, but will also help prevent acid rain and 
will help promote plant and animal diversity, which is an issue of 
great importance to the State of Vermont? 

Mr. Schlesinger. No question about it. Any reduction in NOx 
will reduce the level of acid rain in regions downwind of emission, 
including Vermont and New Hampshire. Any reduction in the 
emission of NOx will reduce the deposition of nitrogen to natural 
ecosystems. Very nice sets of experiments show that added nitro- 
gen reduces the diversity, both on land, where there’s some nice 
work showing that added nitrogen significantly reduces plant spe- 
cies diversity as well as in waters and estuaries, where it reduces 
the diversity and economic potential of fish and fisheries. So I 
think those are very solid although non-monetized benefits that 
would be realized. 

Mr. Sanders. Thank you. 

Mr. McIntosh. Thank you, Mr. Sanders. Seeing no other mem- 
bers of the committee — and I want to say thank you to our final 
panel for your input. And also thank you to the members of the 
second panel who waited around. Mr. Kucinich indicated to me 
that he had no additional questions at this point. 

Mr. Sanders. Let me just thank you, Mr. Chairman. I think this 
was a well-done hearing and I think we all gained something from 
it. 

Mr. McIntosh. Well, thank you. I appreciate it. I do want to sin- 
cerely thank you and your staff for helping to put it together. I 
thank Mildred Webber and Larisa Dobriansky and our staff for the 
good work that they’ve done. It is only the beginning of our hear- 
ing, because we’re now going to be in recess until Wednesday, April 
23, at 10:30 a.m., in room 2247, where we will hear from some of 
the representatives of the U.S. Government on these same issues. 
Thank you very much. 

[Whereupon, at 2:30 p.m., the subcommittee recessed, to recon- 
vene at 10:30 a.m., Wednesday, April 23, 1997.] 

[Additional information submitted for the hearing record follows:] 
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FRANK F. MCDONALD II 
MAYOR 

CITY OF EVANSVILLE, INDIANA 
TwSmoiiy 
Hearing on 

Ozone and Particulate Matter 
National Ambient iUr Quality Standard 
United States House of Representatives 

Indiana cities and towns are extremely concerned about the effect ihe more stringent ozone 
and particulate matter attainment standard will have upon Its citizens.;^ local business. 
Our cities and towns have worked very hard to reduce air pollution and meet clean air 
requirements. While It has come at a cost, clean air is important to ^of us. 

Evansville and'Venderburgh County in southwestern Indiana, "in recantweeks, have-been 
the subject of a USEPA proposal for redesignation as attainment for ozone. This 
redasignation is currently under a sixty (60) day comment penod. The local community is 
working with the Indiana Department of Environmental Management (IDEM) on specific 
projects and programs from a mandatory maintenance plan from IDEM that will hopefully 
result in a greater ability to obtain readings below the current ozone standards. 

The proposal to lower the existing standard, in essence, forces many communities to start 
all aver again. These tougher attainment standards will expand the number of non- 
attainment areas and result in the Implementation of erhisslon controls in other areas. This 
would Impose significant economic, administrative, and regulatory costs on all of Indiana's 
citizens, businesses, and local governments. 

In recent years, the cities of South Band, Elkhart and Indianapolis were redesignated 
attainment areas. Evansville Is on the verge of being redesignated an attainment area. 
They fiterally have spent millions of dollars to r^in that status. The lower standard places 
as many as 100 dties and towns Into non-attainment status. This would severely hamper 
economic development effarts, our ability to compete for highway construction funding, and 
dramatically Increase the cost of funding cwrant air quality programs. Indianapolis alone 
could see an Increase of over $1 8 million dollars the first year with continued annual costs 
of nearly $12 million dollars per year. 

Therefore, on behalf of Evansville and all of Indiana's cities and towns, we are urging 
Congress to thoroughly evaluate all of the potential consequences. To this end, a targeted 
research program should be Implemented to address the many unanswered questions and 
uncertainties that surround the particulate matter standard. 

Congress recently passed legislation prohibiting unfunded mandates without 
comprehensive consideration. Changing the existing ozone and particulate matter 
attainment standard Increases costs to local governments without providing a way to pay 
for them. At a minimum, retaining existing standards should be included in the options that 
USEPA considers. 

Thank you for allowing the opportunity to present this testimony for the record. 



EPA’S PARTICULATE MATTER AND OZONE 
RULEMAKING: IS EPA ABOVE THE LAW? 


WEDNESDAY, APRIL 23, 1997 

House of Representatives, 

Subcommittee on National Economic Growth, 

Natural Resources, and Regulatory Affairs, 
Committee on Government Reform and Oversight, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 10:35 a.m., in room 
2247, Rayburn House Office Building, Hon. David M. McIntosh 
(chairman of the subcommittee) presiding. 

Present: Representatives McIntosh, Sununu, Snowbarger, Barr, 
Sanders, Tierney, Kanjorski, and Kucinich. 

Ex officio present: Representative Waxman. 

Staff present: Mildred Webber, staff director; Todd Gaziano, chief 
counsel; J. Keith Ausbrook and Larisa Dobriansky, senior counsels; 
Karen Barnes, professional staff member; Cindi Stamm, clerk; Phil 
Barnett, minority chief counsel; and Elizabeth Mundinger, minority 
counsel. 

Mr. McIntosh. The Subcommittee on National Economic 
Growth, Natural Resources, and Regulatory Affairs will come to 
order for a continuation of our hearing from April 16th. 

Ms. Browner, thank you for joining us. Go ahead and have a 
seat. 

Ms. Browner. We thought we were going to be sworn in. 

Mr. McIntosh. We can do that. Usually, we go through opening 
statements and then swear you in; but we will start out that way, 
yes. 

[Witnesses sworn.] 

Mr. McIntosh. Let the record show that the witness answered 
in the affirmative. 

And I understand, Ms. Browner, you have a commitment at 
12:30; so we will do our best to make sure there is plenty of time 
for your testimony and questioning to be able to try to accommo- 
date you. 

Ms. Browner. We will make available whatever time the com- 
mittee needs. I am more than happy to stay later if that is helpful 
to the committee. 

Mr. McIntosh. Thank you. 

By unanimous consent, each side will have 10 minutes of opening 
remarks; and the subcommittee clerk, Cindi Stamm, will be keep- 
ing time and will let me know as to how much we have on each 
side. 
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I understand, Bernie, in addition, at the end of the 5 minutes, 
first round of 5-minute questions, we will have a 15-minute ques- 
tion and answer period that you and I will allocate back and forth. 

Mr. Sanders. Right. 

Mr. McIntosh. Let me begin now with my opening statement. 

The purpose of today’s hearing is to question several Clinton ad- 
ministration witnesses on whether EPA has engaged in an illegal 
rulemaking procedure to impose burdensome, new standards for 
particulate matter and ozone. 

Let me be clear: I do believe that EPA’s proposal is a regulatory 
fraud, that there may be a terrible price to pay in terms of human 
health if EPA does not start over and follow the law. EPA’s viola- 
tions of regulatory law throw the entire rulemaking into question. 
The confusion and the litigation that is surely to follow will under- 
mine the considerable progress that has been made to date to clean 
the air. 

We have heard testimony from communities that are currently 
working hard to clean the air we breathe under the current stand- 
ards, and I understand that they may be forced to put their clean 
air programs on hold because of years of uncertainty and litigation 
over the new standards. And, in the end, the court will have no 
choice but to throw out these rules because of the illegal procedures 
that are being followed. 

With great reluctance, I have concluded that in developing these 
standards, EPA has violated various Eederal laws and Executive 
orders as well as administrative procedures. Among the problems 
are as follows. 

EPA has failed to follow the Regulatory Elexibility Act. The 
Agency refused to fully evaluate the impact of its proposed rules 
on small businesses and small entities, despite a finding by the 
controlling legal authority, the Small Business Administration, 
that EPA is required to do so. 

EPA has violated the Unfunded Mandates Reform Act. Specifi- 
cally, evidence shows that EPA refused to conduct a complete cost- 
benefit analysis or to select the most cost-effective option among 
the reasonable alternatives to achieve the objectives of the Clean 
Air Act. 

EPA continues to refuse to obtain, examine or release the data 
of the underlying key studies on which the Agency is relying, even 
though the studies were funded with taxpayer money. 

And EPA appears to have collaborated with 0MB to impose a 
gag order on other agencies’ written comments in the official record 
for the proposed rules. 

What is the consequence of these actions? Well, these laws have 
been enacted by Congress and signed by President Clinton to as- 
sure that certain things happen: First, that the proposed rules ac- 
tually do maximize protection to health and the environment; and 
that good science is publicly available for all to see. Second, when 
there are several alternatives, we pick the best one. And, third, 
that the rights of all Americans be heard and are protected in the 
process. 

When EPA fails to follow these procedural laws and the objec- 
tives are not met, the result is that the health of Americans is 
made worse by the regulations. 
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Now, what are the alternatives to this rulemaking? It is impor- 
tant to note that there are clearly better investments that can be 
made to promote public health. Eight billion dollars could save 
three to four times as many women from breast cancer by paying 
for mammograms. Or we could pay for more asthma research and 
pay for asthma medicine for all the Nation’s asthma sufferers — not 
just a fraction of 1 percent of those asthma patients that the Agen- 
cy says it will help with this ineffective and illegal rulemaking. 

In sum, America cannot breathe easier until EPA has fully com- 
plied with the law. I do believe that EPA’s proposal is a regulatory 
fraud and that there may be a terrible price to pay in terms of 
human health if the Agency does not start over and follow the law. 
EPA’s violations of regulatory law throw the entire rulemaking into 
question, and the confusion and litigation that will surely follow 
will undermine the considerable progress that has been made to 
date to clean the air. 

As I mentioned earlier, communities that are currently working 
hard to clean the air we breathe under the current standards may 
be forced to put these programs on hold or those who don’t want 
to see them go forward will gain an upper hand in getting them 
to delay efforts to put new programs into place because of the un- 
certainty and litigation over the new standards. The courts, in the 
end, will have no choice but to throw out these new rules because 
of the illegal procedures. 

We must do better to clean the air and ensure that these regula- 
tions are above question so that we can truly go forward in pro- 
tecting the environment for all Americans. 

[The prepared statement of Hon. David M. McIntosh follows:] 
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Statemeat of Chairman David M. McIntosh 
Subcommittee on National Economic Growth, 
Natural Besonrces, and Regidatoi^ Affairs 
On 

“EFA’s Particulate Matter and Ozone Rulemaking: 
Is EPA Above the Law?” 

April 23, 1997 


The purpose of today’s hearing is to question Administration witnesses on whether EPA 
has engaged in an apparently illegal rulemaking procedure to impose burdensome, new standards 
for particulate matter and ozone. Let me be clear: I believe EPA’s proposal is a regulatory fraud 
and that there may be a terrible price to pay in terms of humanheaMi if EPA does not start over 

and follow th e law. EPA’s violations of regulatory law throw the entire rulemaking into Question. 

The confirsion and litigation that will surely follow will undermine the considerable progress that 

has been made to date to clean the air . Corrmninities that are cleaning the air we breathe under 
the current standards may be forced to put clean air programs on hold because of years of 
uncertainty and litigation over the standards. And in the e nd, the court w ill have no choice 
but to thrw out these illegal rules. 

Reluctantly, I have concluded that, in developing these standards, EPA violated various 
federal laws, executive ordas, and administrative procedures. Among the many problems: 

• EPA has refu sed to allow an adequate npoortunitv for public comment on its proposed 
rules or to allow an adequate opportunity for r^latory review under Presidmit Clinton’s 
regulatory review executive order. 

• EPA has vio lated the Regulatory FlexibiBtv Act. Hie Agency refused to fully evaluate the 
impact of its proposed rules on small businesses desphe a finding by the controlling legal 
authority, the Small Business Administration, that EPA is required to do so. 

• EPA has violated the Unfunded Mandates Reform Act . The Agency refused to adequately 
involve state and local ofiSdals in the development of the standards. Specifically, evidence 
shows that EPA refused to conduct a complete cost-benefit analysis or to select the most 
cost-effective option among all reasonable alternatives that achieve the objectives of the 
Clean Air Act. 

• EPA continues to refuse to obtain, examine, or release the data undmlving the key studies 
on which the Agency is relying, evoi though the studies were funded with the taxpayns’ 
money. 


EPA appears to have collaborated with OMB to impos e a “gag order” on other agaides* 
written comments on the proposed rules. 
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What is the consequence of EPA’s actions? These taws have been enacted by Congress to 
ensure certain tlm^ happen: First, that the proposed rules actually do maximize protection to 
health and the environment. And that good science is publicly available for all to see. Second, 
that when there ate several alternatives, we pick the best one. And third, that the tights of all 
Americans to be heard are protected in the process. When EPA fails to follow the law, these 
objectives are not met The end result is that the health of all Americans is made worse by illegal 
and improper rulemakings. 

What are the ahematives to this illegal rulemaking? It is important to note that there are 
clearly better investments that can be made to promote public health. Eight billion dollars could 
save 3 to 4 times as many women from breast cancer by paying for mammograms. Or we could 
pay for asthma research and the asthma medicine for ALL the nation’s asthma sufferers ~ not just 
a fraction of one percent of asthma patients that EPA says it will help with its ineffective and 
illegal rule. 

In sum, America cannot breathe easily until EPA has fiiUy complied with the law. T hRliave 
EPA’s proposal is a re gulatory fraud and that there may be a terrible price to pay in terms of 
human health if EPA does not start over and follo w the law. EPA’s violations of regulatory law 

throw the entire rulema king into question. The confusion and litigation that wfll surely follow will 

undermine the considerable promess that has been made to date to clean the air . Communities 
that are cleaning the air we breathe under the current standards may be forced to put clean air 
programs on hold because of years of uncertainty and litigation over the new standards. And in 
the end, the court will h ave no choice but to throw out these illegal rules . 
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Mr. McIntosh. Mr. Sanders. 

Mr. Sanders. Mr. Chairman, thank you very much. I think this 
is going to he an interesting hearing. You and I have one or two 
just tiny, minor disagreements. Basically, I disagree with every- 
thing you said. 

Mr. Chairman, it seems to me that there are three basic issues 
that we have to examine today. 

No. 1, if we upgrade the standards regarding ozone and particu- 
late matter, we would prevent an estimated 15,000 premature 
deaths a year and 250,000 respiratory problems in children each 
year. I repeat — let’s be clear about this — 15,000 deaths and 250,000 
respiratory problems. Some of these are very painful, frightening 
problems for the kids. 

Mr. Chairman, the second question that we have to ask is a very 
simple one, probably the heart and soul of this whole debate: Has 
the EPA done good science in coming up with their conclusions? 
This is a difficult issue for many of us because we are not scientists 
or experts in particulate matter, ozone or respiratory problems. We 
have to rely on experts. 

So the very simple question we have to ask ourselves is whether 
this research and these conclusions are reliable. Have they been 
done by reputable scientists? Are they based on peer review study? 
Or is this work simply an effort by irresponsible, ill-trained extrem- 
ists who are trying to frighten us and, for some unknown reason, 
are trying to make life difficult for various elements of American 
industry? 

That is the most important question. I hope Ms. Browner will ad- 
dress that issue. 

Now my understanding is — this is my conclusion — is that these 
new EPA proposed standards were based on some 5,000 studies by 
some of our best scientists, that there was widespread public input 
and that these studies have all been peer reviewed and published 
in independent scientific journals. 

Furthermore, my understanding is that the relevant scientific 
studies have been reviewed extensively by a group of independent 
scientific advisors called the Clean Air Scientific Advisory Com- 
mittee, CASAC, and that CASAC’s members concluded that the 
EPA had done “an adequate scientific basis for regulatory deci- 
sions.” In fact, my understanding is that Carol Browner recently 
stated, “This has been the most extensive scientific review and 
public outreach process ever conducted by EPA for public health 
standards,” and that the EPA reviewed, again, many thousands of 
peer review studies. It sounds to me like we are in to serious 
science. 

So the first and most important question is, is the EPA’s work 
scientifically valid? And, to me, it seems it is. It seems they did 
what they were asked to do. 

Now, the third issue, Mr. Chairman, is really a very simple one, 
very simple philosophical issue, and that is, if the EPA and the 
thousands of scientific studies are correct and if 15,000 people are 
dying unnecessarily each year and if 250,000 children are being 
made ill each year unnecessarily, then clearly, as Americans, as 
human beings and people with a soul, we have got to conclude that 
this is unsatisfactory, it is unacceptable and it has to end. 
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Mr. Chairman, if there was some terrorist organization in this 
country killing 40 people every day for an entire year, the Amer- 
ican people would be outraged, the U.S. Congress would be out- 
raged, and I can assure you that action would be taken imme- 
diately to stop the slaughter. And if over 600 children a year were 
being hurt by these terrorists, believe you me the Congress would 
act immediately. 

Mr. Chairman, I am not aware of where in our Constitution or 
in our laws we allow innocent people to be killed or injured. I am 
not aware that certain individuals who may happen to own compa- 
nies are allowed to cause so much pain and so much suffering. 

I think the last point that we wanted to touch on — I am sure Ms. 
Browner will get into it — is what her charge is. We are all con- 
cerned about finding cost-effective solutions to these problems, but 
she is mandated by the U.S. Congress to give us an objective anal- 
ysis of public health problems, and I believe that that is what she 
has done and done well. 

Thank you, Mr. Chairman. 

Mr. McIntosh. Thank you, Mr. Sanders. 

I understand that on the majority side we have 6 V 2 minutes left. 
Let me just briefly use 30 seconds of that to say I, too, agree that 
we have to do everything possible to help people who are suffering 
from asthma and other consequences of dirty air. My greatest fear 
is that, by not following the proper procedures, that those efforts 
will be put on hold and, in fact, could go backward in this country. 

Let me now yield to our vice chairman, Mr. Sununu, for his open- 
ing statement. 

Mr. Sununu. Thank you, Mr. Chairman. Certainly I want to take 
the time to thank the panelists for being here with us today. 

I share the concerns that I think all the members of this sub- 
committee share and that is for the quality of life and the quality 
of health that people in America can enjoy. Certainly, I share the 
concern of setting standards for air quality that will measurably 
improve our health and quality of life. 

In doing so, I think we would agree as a community that these 
same standards need to meet at least two principal objectives. 
First, they have to have the greatest positive impact only the 
health of our most vulnerable citizens, primarily the old and the 
young; second, I think these standards need to be based on sound 
scientific principles and data, as was emphasized earlier. 

The first of these objectives, protecting health, is one of a per- 
sonal nature in that I have several family members who are af- 
flicted with the kinds of respiratory problems, asthma, that we will 
hear about quite a bit today. 

Second, my experience as an engineer reinforces the critical im- 
portance of sound scientific support for any new regulation or rule 
that could affect every aspect of our daily lives. 

In particular, I believe that the basis for such sound science 
should address several questions: First, is the data that we base 
our conclusions on accessible by all, open to the public and open to 
review and evaluation? Second, have we included all the available 
and pertinent studies in the review process and for evaluation? 
And, finally, have our elected and appointed officials listened to the 
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valued advice of experts, rather than simply pursue a political or 
predetermined agenda or solution? 

In summary, I feel that in pursuing a sound scientific basis for 
regulation, we need to be open, we need to be fair, and we need 
to listen to those who understand the issues and the scientific data 
better than we may. These attributes are essential to a process 
that ultimately should benefit our families and communities across 
the country. 

I hope that the discussion today will address these important 
issues and others as well, and I look forward to hearing from our 
panelists. 

Mr. McIntosh. Thank you very much, Mr. Sununu. 

Mr. Sanders. 

Mr. Sanders. Mr. Kucinich. 

How much time do we have left? 

The Clerk. The minority has 6 minutes. 

Mr. Kucinich. I will just need about a minute. 

I want to say that I am particularly intrigued in the debate over 
clean air to hear some of the novel solutions which those who are 
attacking the EPA have for improving the health of the people in 
this country. For example, when confronted with the difficulty that 
some people may have in breathing if we do not have stronger air 
quality standards, one official in Ohio stated that perhaps what we 
need to do is provide more air conditioners for people. 

Now, that is a novel way of looking at this, and certainly we 
have many creative people taking part in this debate. 

We also had someone testify before this committee who suggested 
that maybe the asthmatics might simply use a bronchial dilator an 
extra time a day when they are having the worst air quality. That, 
too, is a novel way of looking at this. 

Certainly, there are ways that the public can become involved in 
protecting their own health. We in Congress have a responsibility 
to protect the public health through creating laws which will do so. 

I noticed there has been some upside-down thinking throughout 
this debate, for example, saying that bronchial dilators ought to re- 
place air quality standards and air conditioners ought to be used 
instead of laws to protect the air. And I contend, Mr. Chairman 
and members of this panel, that what is plaguing this Nation right 
now is not the junk science which so falsely has been labeled to re- 
fute the EPA’s position, but I think what we are facing here is an 
attempt to junk the rights of the American people to clean air. 

So I am going to be listening very carefully as a former asth- 
matic, by the way. I suffered from asthma as a child, and I have 
a particular sensitivity to this issue. On behalf of many asthmatics, 
I am going to be listening to this debate with great interest. Maybe 
if the air standards don’t work, maybe what we can do is get air 
conditioners and bronchodilators and pass them around the country 
for everyone. Either way, it is going to be great for the economy. 

Mr. McIntosh. Thank you, Mr. Kucinich. 

Let me turn now to Congressman Vince Snowbarger. 

Mr. Snowbarger. Thank you, Mr. Chairman. 

Real quickly, I appreciate the panelists being here today and 
thank the chairman for the time. 
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My concerns today are going to be really focused on the small 
business issues, particularly the Regulatory Flexibility Act and the 
Small Business Regulatory Enforcement Act, SBREFA. 

My main concern is that I don’t feel that ERA has done what it 
needs to to comply with those acts. I feel like they have tried to 
circumvent both of the acts. In specific, EPA has failed to convene 
small business advocacy rule panels pursuant to SBREFA and 
failed to prepare initial regulatory flexibility analysis when pub- 
lished in a proposed rule. I am concerned that that is going to have 
an impact on the 26,000 small businesses in my district that have 
already worked very hard to comply with the 1990 Clean Air Act 
amendments, and I think it is unfair they have not had an oppor- 
tunity as provided by Congress to impact these decisions. 

I would like to insert into the record, Mr. Chairman, two resolu- 
tions that were adopted by the Kansas Legislature with regard to 
proposed standards: Senate Concurrent Resolution 1608, which 
urges EPA to continue studying the need for the changes in acts 
and to approve changes only after a cost-benefit analysis and risk 
assessment; and Senate Concurrent Resolution 1609, which was re- 
sponding to the legislature’s concerns about the ozone transport as- 
sessment group. 

Additionally, I would like to insert the comments provided by the 
Kansas Department of Health and Environment, including their 
preliminary analysis on the impact on Kansas. 

Mr. Chairman, I would ask unanimous consent that they be sub- 
mitted for the record. 

Mr. McIntosh. Seeing no objection, they will be made part of the 
record. 

Mr. Snowbarger. Thank you for the time. 

Mr. McIntosh. Thank you. 

[The information referred to follows:] 
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VINCE SNOWBARGER 
3d DwmcT. KANMt 


CongreiSK of tlie fHniteb ^tatesf 

of i&qireoentattbnf 

Snaxtjmgton. BC 20515-1603 

Committee on Government Reform and Oversight 
Subcommittee on National Economic Growdi, Natural Resources, and Regulatory Reform 
"Is EPA Above the Law” 

April 23, 1997 

Statement of Congressman Vince Snowbarger 

Thank you, Mr. Chairman. I would like to thank the Chairman for this opportunity to 
continue discussion on the Environmental Protection Agency’s (EPA) proposed changes to the 
National Ambient Air Quality Standards regarding ozone and particulate matter. Additionally, I 
would like to thank the witnesses for taking time to be here to^y. I look forward to their testimony 
and am eager to discuss this serious matter. 

Although EPA has disregarded several federal laws with this rulemaking, I am particularly 
concerned about violations of the Regulatory Flexibility Act (Reg Flex) and the Small Business 
Regulatory Enforcement Fairness Act (SBREFA). This is especially important to me, as a member 
of the Small Business Committee, because EPA’s proposed rules will devastate small business and 
&mily farms. Our small business owners are already burdened by cumbersome capital gains taxes, 
unfair death taxes, and increasing over-regulation. 

Several of EPA’s actions lead me to believe that they have attempted to circumvent both of 
these Acts. Among these actions: 

• EPA failed to convene Small Business Advocacy Review Panels prior to issuance of the 

proposed rule as required by SBREFA. 

• EPA failed to prepare an initial Reg Flex analysis when it published the proposed rule. 

Imposing these additional regulatory mandates, that violate Reg Flex and SBREFA, on the 
26,176 small businesses in my district, that have worked hard to comply with the 1990 Clean Air 
Act Amendments, is unfair. 

I would like to insert into the Record two resolutions adopted by the Kansas Legislature with 
regard to the proposed standards. Senate Concurrent Resolution No. 1 608 urges the EPA to 
continue studying the need for changes in the NAAQS, but to approve changes only after a cost 
benefit analysis and a risk assessment. Senate Concurrent Resolution No. 1 609 responds to the 
Legislature’s concerns about the Ozone Transport Assessment Group (OTAG). Additionally, I 
would like to insert comments provided by the Kansas Department of Health and Environment, 
including their preliminary analysis of the impact on Kansas. 

Again, thank you Mr. Chairman for this opportunity to address some of the many questions 
regarding these proposed rules. I look forward to Ae witness testimony and questions. 
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State of Kansas 



Department of Health and Environment 


Jucn I. O'CoDodl. Secremy 


March 10, 1997 


Air and Radiation Docket and Information Center 
40! M Street SW 
/ Wastojgton, D,C 20460 

Attn.: Dockets Numbered A-95-38, A-95-S4, A-95-58, and A-96-5t 

We are pleased vnih the opportunity to provide comment on your recent proposals to revise the 
National Ambient Air Quality Standards (NAAQS) for ozone and particulate matter and associated 
implementation and w momtoring issues. The Kansas Department of Health and Environment 
(KDHE) has a critical interest In these proposals both as an agency that will be responsible for 
implementing many of the mr quallQr programs affected by tire proposals as well as the agency in 
Kansas responsible for developing and implementing statewide programs designed to protect the 
public health. It goes without saying that the protection of the health of the citizens of Kansas is of 
paramount importance to our ^ency and our state. On that basis, the comments summarized below 
and the enclosed impact analyses are presented primarily from the peispective of an implementing 
agency. The summary of the background bealth<related information used by EPA to develop the 
proposals Ims been reviewed, but has not been tiie subject of comprehensive evaluation by our agency. 

The preparation of comments by KDHE on the NAAQS proposals has been very difficult because of 
the quantity of information involved and the short time frame provided following publication. The 
scarcity of environment^ measurements of PM^j in die rural areas of the United States made 
assessment of the potential impact upon Kansas of the changes proposed to the ]»rticulate m^r 
standards especially problematic. The broad range of options presented for the revised ozone NAAQS 
also raised questions related to uncertainties in the health effects information. Our analysis of the 
ozone proposal was driven primarily by the evaluation of impacts upon implementation rather than the 
standard itself. As you are aware, the implementation pnxedures for the revised os^ne NAAQS are 
still based upon a single discrete compliance level. The use of a single regulatory level to implement a 
variable exposure standard seems inappropriate given the number and range of options presented for 
tlw health standard, all of which are purpe^ed to be consistent with a policy protective of the public 
healtiu These problems, in combination with circumstances somewhat unique to the Kansas City 
metropolitan area and rural Kansas, contributed to our having identified several significant concerns 
related to the implementation of die new standards as proposed. These concerns are summarized 
bdow and in die enclosed impact analysis; 
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I . With respect to the revisions proposed for the ozone NAAQS, our primary concerns involve 
the detrimental effect which we expect to occur upon die ozono^lated control strategy in 
Kansas City. Kansas City was recently (1992) re^ignated 6om a sub-marginal 
nonattainment area to a **&agile** attainm^it area. The adoption of a 0.08 ppm(tiurd hig^) 
revised standard would return Kansas City to nonattainment status. We expect tiie imposition 
of tiie regulatory sanctions that would occur automatically whh a return to nonattmnment to 
disn^ tile relationships esteblisbed among the coalition of air quality interests currently 
working together in Kansas City. Such a disruption is of particular concern because of tiie 
large uncertainties reflectni in ^e range of options presented for a revised standard. The 
differences in the impact to implementing agencies (and associated health implications) 
between a O.OTppm standard and a 0.09ppm standard are pronounced in Kansas. The lower 
range proposed (.07ppm, 8-bour averse, 6rst hi^) has been exceeded in &r v/estera Kansas 
in a small rural community with a population of 4,800 residents, vdiereas tiie hi^ rmge 
proposed (0.09ppm, 8-hour aver^, fifth hi^) would not be exceeded anywdieFe in tiie state 
includii^ tiie greater Kansas City metropolitan area. Xs revisions move tiie standard lower, tiie 
resulting compliance levels move closer to background levels and implementation strategies 
increasingly involve changes in public lifestyles rather than more narrowly focused options. 
These fiicts suggest that such changes should include simultaneous changes to the 
attainment/nonattainment redesignation process which seems to be rapidly becoming outdated. 
Information presented during tiie Ozone Transit Assessment Croup (OTAG) process has 
also suggested that the workday/weekend ozone level relationships are also mu^ different 
with an eight-hour average standard in comparison to the current one-hour standard. These 
have great relevance to the selection of control strategies, specifically, and to the 
implementation process in general. 

Despite the wide range of options presented for tiie revised ozone standard, tiie regulatory 
response to the standard continues to be reduced to a discrete (and somewhat aibitr^)' 
re^atory compliance level that places tiie community of Kansas City in a signi^cantly more 
severe regulatory posture. As noted above, the attainment status of the area would most 
certainly return to nonatteunment at a time during which a broad community effort was 
encouraging additional air quality control measures well above the minimum required under 
the area’s maintenance plan. The current impetus for these actions has been the commumty 
consmsus to make a ’’clean” city cleaner. Upon return to a nonattainment status, there is great 
concern that the impetus will change to one that attempts to make a ’’dirty” city cleaner. This 
shift from a community process to a regulatory process will reduce the effectiveness of 
community involvement in the implementation of air quality initiatives de&ulting instead to 
regulatory agency mandates. We have deep concerns that this change will polarize affected 
interests and delay further progress in Kansas City. Delays in actual air quality improvements 
will also occur as a result of agencies having to begin a new, extended planning process 
including modeling and attainment plan development The time frame for developing a new 
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more complex attainment plan will be long in comparison to the much shorter time frame 
involved in continuing progrcss_under the maintenance process. 

Recommendations: 

Delay the promulgation of a revised ozone standard until the FACA process has 
identified a strategy to change the attainment designation procedures to recognize the 
imcertainties associated with identifying a discrete ozone standard level and for other 
reasons. This strategy should consider the option of providing detailed information to 
the public on the health effects of ozone at all of the various levels studied, while 
establishing at least a two-tiered reguiatoiy standard that recognizes a difference in the 
exposure level at which a communify should be concerned and informed and the level 
at which the community should be fcnind in violation of federal law. The lower tier 
would result in requirements for continued progress in reducing emissions and 
educating the public on a variefy of ozone-refated issues, v^^iereas, the higher tier would 
require the comprehensive planning process now associated with being a nonattainment 
area. 

2. Concerns related to the new PM 2 J standard result primarily from inconsistencies in the 
information available on the characteristics and origins of the particles targeted by the 
proposal. On the one hand, a new PM]j standard has been justified on the basis that fine 
particles are much different than coarse particles (e.g., combustion-related, soluble, 
chemicaliy-reactive, etc.) and originate from different sources including secondary particle 
formation fixim gaseous precursors. On the odter hand, emission information pertaining to 
sources of primary PMjj emissions indicates that significant overlap occurs between the frne 
and coarse fraction from many sources of fugitive dust such as paved roads, unpaved roads, 
and windblown dust One such reference (see Table 3 in the attachment) indicates that as 
much as 73% of paved-road furtive dust may occur in the fine fraction. Despite^d)^ 
inconsistencies, health-related information hu not been compiled to determine whether 
frigitive dust related PM^ particles represent health concerns equal to those described for the 
more chemicaliy-reactive combustion particles. As a result, the fugitive dust component of 
PM]j emissions in the rural areas of the United States may represent a signifrcant source of 
exposure not intended to be the target of concern in many of the urban h^th studies 
completed. If, in fact, such particles are believed to be of equivalent concern to the 
combustion-related particles generally associated with the urban studies, the need to establish a 
new standard, as opposed to revising the current PMi^ standard, comes under question in rural 
areas. Confusion concerning the role of fugitive dust emissions in PM^ exposure assessments 
also raises concerns that the level selected may be too low given potential background levels of 
fugitive dust in rural areas, but too high for specific categories of urban particulates that may 
be of greater toxicological significance. 
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Recommendation: 

Delay the promulgation of the new PMjj standard until sufficient air monitoring is completed 
to fully assess the role of fugitive dust in tl» PMjj standard proposal. These additional 
measurements will also allow the particles targeted by the proposal to be more accurately 
characteriMd and assure diat die ^propriate compliance level for die standard is idendfled. 

We hope our comments are helpful to you as your agency deliberates on these complex proposals. If 
vre can provide additional mformation, please feel fnt to contact the undersigned directly. 



Bureau of Air and Radiation 

jp/airdocke.jci 

Enclosure 

c James J. O’Connell 

Ronald Hammerschmidt 
Region VII EPA 
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Kaiisas Department of Health and Environment 
March 10, 1997 

Preliminary Analysis of the Impact in Kansas of the Proposed Decisions by the fJ.S. 
Environmental Protection Agency to Modify the National Ambient Air Quality Standards 
for Particulate Matter and Ozone 


I. Background 

In accordance with sections 108 and 1 09 of the federal Clean Air Act (CAA), the U.S, 
Environmental Protection Agency (EPA) has reviewed and proposed revisions to the National 
Ambient Air Quality Standards (NAAQS) for particulate matter and ozone. These classes of 
pollutants represent two of the six classes of criteria pollutants for which federal NAAQS have 
been established. The remaining four classes are nitrogen oxides, sulfur oxides, carbon 
monoxide and lead. Under Section 109 of the CAA EPA is required to periodically review, 
revise, and promulgate new standards as appropriate to protect the public health. The results of 
this process recently completed for particulate matter and'ozone, as published in the Federal 
Register on December 13, 1996, are the subject of this analysis. The purpose of the analysis is to 
assess the impact of the proposed changes in Kansas in leims of applicability, changes that might 
result in additional regulatory requirements and, where possible, public health beneflts. Any 
conclusions reached are intended to form the framework for the submittal of conrtructive. 
Kansas-specific comments on the proposal prior to the close of the public comment period. 

The analysis has been organized into four separate sections related to particulate matter, ozone, 
implementation issues, and monitoring. The available technical information applicable to the 
study of these proposals was found to be overwhelming in terms of both volume and complexity. 
For this reason, the analysis is inherently constrained for the following reasons; 

1 , The comment period was short. Because of the voluminous background rese^ch 
published on subjects related to the proposals, it was necessary to rely heavily on the 
EPA staff paper synthesis of these studies. Had additional time been available, further 
study of the original works may have resulted in a different perspective on the relevance 
of the proposals to Kansas public health and environmental management programs. 

2. The quantity of actual environmental measurement experience directly comparable to the 
newly-proposed standards was very limited. Some fine particulate matter measurements 
(PMjj) were completed in Topeka drjring the Harvard Six Cities Study; however, no 
other PMu measurement data were found to be available in Kansas. For this reason, 
procedures were developed to test the validity of extrapoiating information from tire PMu 
data generated in the Topeka study to other parts of the state as PM,,) has been measured 
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throughout Kansas. As additional PM 2 J measurements become available, conclusions 
related to the PM 2.5 particulate matter proposal will improve. In tenns of ozone 
measurements, ozone monitors have been located throughout the greater Kansas City 
metropolitan area and in Wichita for many years. This data is useful for assessing impact 
in these areas. It is not helpful in predicting impacts in areas where ozone monitors have 
not been located. Since the new ozone proposal is closer to background summer levels, it 
is likely that the affected area in Kansas City would be enlarged if the monitoring 
network were to be expanded. 

3 . Most of the background information presented in support of the proposals has originated 

from studies completed in the larger urban areas of the United States, particularly the 
northeast and west Past experience in air pollution control programs has revealed great 
variation in the severity and nature of air pollution control problems across the United 
States. Many elements of the CAA are written specifically to recognize such regional 
differences. For this reason, the relevance of many of these studies to environmental 
conditions in Kansas is questionable. Where possible, Kansas-specific information has 
been presented to contrast vnth findings from the larger urban areas that were not 
considered appropriate for generalization to conditions in Kansas. 

II. Revisions to the NAAQS for Particulate Matter 

The proposed revisions to the particulate matter air quality st a nd ar ds include several 
changes to the existing PM,o standards (including the possible revocation of the 24-hour 
PM,o standard) as well as the addition of new annual and 24-hour PM 2 J standards and 
accompanying measurement methods. While technical comments are likely to be 
submitted in relation to the PM,o decision-making, the addition of the new PMjj standard 
is believed to represent the most significant change to Kansas among those included in 
the particulate matter proposal. For this reason, the impact assessment will focus on the 
PMjj issue. 


A new PMl 5 NAAQS has been proposed as a result of a reported national concern for 
associations between fine particles (hereinafter defined as PMjj) and serious health 
effects. Numerous studies have associated increases in ambient levels of PMjj with 
increases in mortality and aggravation of existing respiratory and cardiovascular disease 
among the exposed public, particularly the more sensitive members such as the elderly 
and the young. While such associations have also been seen with measurable levels of 
PMio, the association is reported by some to be stronger with PM^j. 

The proposal to create a new PMj , standard rather than modify the current PM,o standard 
also relics heavily on the premise that the sources of PMj^ particles differ significantly 
from those for PM,o and that the health effects and subsequent control strategies will 
differ accordingly. The primary sources of PMj., emissions are described as fuel 
combustion (from vehicles, power generation, and industrial facilities), residential 
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fireplaces, agricultural buming and atmospheric formation from gaseous precursors such 
as sulfur dioxide, nitrogen oxides, and volatile organic chemicals (VOC). Coarse fraction 
PM,o emissions ate associated more with consteuction and demolition activities, industrial 
operations, wind-blown dust, and road dust. The proposal acknowledges that the 
difference in chemical and physical composition and emission sources between these two 
fractions of PM|o particulate matter has significant implications for the relative health 
risks posed by each fraction. PMjj particles are described by EPA as combustion related, 
soluble, and chemically reactive. Coarse crustal dust particles are generally considered to 
be non-combustion-related, insoluble, and non-reactive. 

In Kansas, direct PMjj measurements have been found to be available from only one 
source — the Harvard Six Cities Study. The Harvard study analyzed the survival of 8000 
adults over a 14-year period of time in six U.S. cities including Topeka, Kansas. The 
study also measured total particulates, PM,o/PM|j, and PMjj levels in these cities for 
approximately twelve years beginning in 1975 and ending in 1987. The results of these 
measurements are summarized in Table 1 and Figure 1. 


AVZRACE PARTICULATE MATTZatnt/lV) BY MONTH 
FROM HARVARD DATA FOR TOFEKA 
SEPTEMBER 1PM - FEBRUARY 1987 



CurreUtioil *7 

dels 

for ell years 
pooled by month 


MONTH 

PM33 

PMIO 

R* 

RATIO** 

JvHiaqr 

10.1 

19.5 

0.738 

0.511 

February 

13.0 

24.4 

0.52? 

0.533 

March 

12.2 

22.9 

0102 

OHO 

April 

12.1 

2U 

0.592' 

0.438 

Miy 

111 

U.l 

0.732 

0.431 

June 

14.1 

32.* 

0.811 

0.430 

Jgiy 

10.5 

39.4 

0.736 

U4I9 

August 

111 

36.5 

0.812 

0.468 

September 

12.2 

34.3 

0.731 

0156 

October 

1.8 

25.0 

0.579 

0152 

November 

8.9 

20.5 

0.728 

0.434 

December 

91 

17.0 

0.605 

0.541 


* PevsOR ^neiMMO CoefTicicat 


TABLE 1. 
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The data are presented as averages (by monA of sample collection) of the PM,q and PMjj levels 
measured at a monitoring site located at a university setting in a central residential area of 
Topeka. 
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Table 2 summarizes the PM,o levels measured at the various PM,<j monitoring sites located 
across Kansas (expressed as a three-year average) as v^ll as the PMj , levels calculated to be 
associated with those measurements from a procedure derived from the Topeka PM 2 .}/PM,o ratio. 

It is worth noting from Figure 2 that the relationship between PM, 5 and PMie levels measured 
in Topeka during the Harvard Six Cities Study were found to be closely correlated [Pearson 
conelation coefficient (r = 0.86)]. This finding is in agreement with otiher studies where similar 
relation^ps have been found in cities, but where correlations have been weaker at rural sites. * 

On the basis of this finding, die extrapolation in Table 2 to die Kansas PM|o network is believed 
to represent a reasonable estimate of expected PM^s levels in the absence of other information. 

In the Can^lan study not^ aboi^, during which both urban and rural sasqiies w«re collected tlw 
absolute values of the PMjj concentrations were lower at the rural sites in comparison to the 
urban measurements.' 

Table 3 presents national estimates of die source of direct PMjo and PM^j emissions by source 
category. This table is intended to provide insight into the types of control strategies that might 
be employed to reduce emissions of primary PMjj particles. It should be noted that 
^qp^oximateiy 75% of file PM^ emissions from paved roads are r^rtcd as being in the fine 
fraction (PMjj) and that fugitive dust itself accounts for approximately 83% of the primary PMjj 
emissions inventory- The table does not provide information on the comparative effects of 
reducing emissioi^ of gas or vapor precursors to the formtion of secondary PMj,, particles. 
Sources of secondary PM^j particles are believed to vary significantly from city to city and by 
region. Table 4 and Figures 3 and 4 present the Topeka PM,o data in terms of sulfate 
concentrations and trends. Table 5 presents a summary of the sulfate concentrations measured in 
the PM , 0 network across Kansas. 
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AVERAGE PARTICULATE NUTTER {aglm‘) 
FROM 

TOPEKA: 1992-1994 


MONTH 

PMIO 

S04 

S04AS%OF 

PMIO 

January 

24.1 

2.1 

8.7 

February 

20.6 

2.5 

12.1 

March 

25.8 

2.9 

11.2 

April 

29.7 

3.8 

12.8 

May 

30.8 

3.6 

11.7 

June 

31.1 

3.6 

11.6 

July 

24.0 

2.0 

8.3 

August 

34.0 

4.6 

13.5 

September 

33.0 

3.4 

10.3 

October 

31.5 

3.0 

9.5 

November 

20.8 

2.2 

10.6 

December 

25.1 

2.9 

11.6 


TABLE 4. 


Average PM10 and S04 by Month 

Topeka (1 992-94): Site 177-0007 



Figure 3. 
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Average PMIO and S04 by Month 

Topeka (1 992-94): Site 177-0007 
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Figure 4. 


Ambient S04 Concentration in Particulate Matter < lOu (PMio) 


Data averaged over 1991 through 1995 


City 

County Population 

ug/m^ 

%of 

PM,. 

Kansas City 

172,335 

3.6 

8.8 

Wichita 

367,088 

3.2 

10.7 

Topeka 

154,916 

2.9 

10.1 

Dodge City 

24,315 

2.1 

8.7 

Concordia 

12,494 

2.6 

8.2 

Goodland 

7,759 

1.5 

5.1 


TABLE 5. 
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More detailed analysis of the Harvard Six Cities particulate measurements appear to 
provide the most credible information available, to date, on the possible significance of a 
new annual PM^j NAAQS of 1 5|ig/m' in Kansas. The primary relevant findings drawn 
from analysis of this data are summarized below; 

1 . Changes in PMjj and PM,o levels were closely correlated (Pearson r=0.86) in 
Topeka. (See Figure 2) 

2. PMij and PM,® levels in Topeka appear to vary seasonally, with average levels of 
9.2 pg/m^ and 17.0 pg/m^ respectively, occurring in the winter (December) and 
17.1 pg/m^ and 36.5 pg/m*, respectively, occurring in the summer (August). (See 
Table 1 and Figure 1) 

3. PM2 .j/PM,o ratios vary from a low of approximately 35% to a high of 
approximately 54%. These variations appear to exhibit some seasonal influence, 
but could not be correlated with PM,® or PM2.J measurements by regression 
analysis. (See Table 1) 

4. Annualized PM2J levels predicted from the Topeka study would violate a 1 5 
pg/m^, 3 year spatially-averaged standard in Wyandotte County. Armualized 
PM2.5 levels predicted for Concordia, Kansas a small rural community, would be 
right at the maximum allowable. All predicted PMj^ levels across Kansas would 
be within 15% of the standard (k 12.75 pg/m*) with the exception of the remote 
site located in the Cimarron National Grassland near Elkhart and the value 
calculated from the last three years of Harvard data. It should be noted that a 12.5 
pg/m^ standard was the low end evaluated in the proposal and all sites except 
Elkhart would violate an annual standard at this level when compared to 
calculated levels extrapolated using the 1984-1986 Harvard conversion factor. 
(See Table 2) 

5. Monthly averages of sulfate levels measured through the PM,e network in Topeka 
indicated absolute concentrations varying from 2-4 pg/m^ Monthly averages of 
percentages of sulfate as a component of PM,o varied from approximately 8% to 
approximately 13%. If all sulfate collected was assumed to occur in the fine 
fraction (PM2j), the percentage of sulfate in the Harvard PM2J measurements 
would vary f^m approximately 20% to approximately 26%. Sulfate percentages 
did not appear to vary seasonally in a consistent manner. (See Table 4 and Figure 

3 ) 

6. Five-year average sulfate levels measured in Topeka were approximately 
3 pg/m^ . Sulfate levels measured in Goodland, Kansas of (a rural 
community in far western Kansas) averaged 1 .5 pg/m’ were below, while sulfate 
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levels in Wyandotte County, Kansas (an eastern Kansas urban center) averaged 
3.6 tig/m’ (See Table 5). 

7. Sulfate levels measured in the Kansas PM,o network Aowed strong correlation 
(r = 0.85) with corresponding PM , 5 measurements. (See Figure 4) 


Conclusions: 

The results of the analysis of the characteristics of particulate exposures in Kansas as reflected in 
the state’s PM,o air monitming data, along with the limited PMjj monitoring data collected in 
Topeka during the Harvard Six Cities Study, raise significant questions over the applicability in 
Kansas of the basic premises upon which the PM^ proposal is based. The premise most subject 
to question involves die assumption that PMjj particles measured in smaller urban or rural areas 
result typically from fuel combustion, fireplaces, agricultural burning, and atmospheric 
formation. 

While the assumption above may be valid in larger urban areas in the northeastern and far 
western United States or in areas where particulate releases ate dominated by stationary sources 
of combustion particulate, the preliminary conclusions reached in Kansas related to the origins of 
airborne particulate matter (both PM,o and PMjj) in the agricultural areas of the central United 
States indicates that such exposures also result fiom a significant entrained crustal dust 
component. Such primary particle sources as paved and unpaved roads, windblown dust, or 
other sources of fugitive dust ate believed to contribute significantly to such exposures (See 
Table 3). The primary conclusions are summarized below: 

1 . The relatively strong coiielations between PM^ and PM|o levels found in Topeka 
indicate a likelihood that the changes in these measurements are related to changes In 
similar sources. The seasonal nature of the PMu and PM» levels in Topeka (both 
increasing from winter to summer) suggests a strong crustal dust influence. One 
researcher attributed this seasonal change in PM,g measurements in Topeka to snow 
covei^. This conclusion suggests that although the PM^ measurements completed in 
Topeka varied fiom approximately 8 pgta’ in winter to 17 pg/m* in summer, (he mean 
value for the six cities study of 12.5 pg/m’ is at the low range proposed for the' new 
standard and the likely result of a component that includes near b^ground fugitive 
crustal dust levels. Results of the Topeka study appear to conflict with the premise that a 
general measurement procedure for PMjj provides an adequate nationwide surrogate for 
combustion-related PM^ particles or for predicting health effects believed to be 
associated with such particles in combination with complex mixtures of polluted urban 
air. The significance of this conclusion is critical to the rural areas of the United States 
where PMu measurements may, in fact, reflect the presence of particles in the air whose 
differences in chemical characteristics may render them less harmful than those mixtures 
found in urban air even though the ambient level of such particles may be comparable. 
The policy implications of a full understanding of the role of fugitive crustal dust in PM^j 
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exposures in the less urbanized areas of the United States include both a concern for the 
proposed standard being too low and near background levels of fugitive dust in non-urban 
areas, as well as a concern that the proposed standard may be too high for adequate public 
health protection from the more toxicologically active components that may be present in 
the air of highly urbanized areas. It seems apparent that in^equate study has b^n made 
of the sources and health implications of exposure to PM 2 J particles in rural areas. 

2. The Kansas air monitoring data related to sulfates also provides limited support to the 

suggestion that crustal dust is a significant component of both the coarse and fine 
fractions of the PM|o measurements reported across Kansas. Not only were PM,o and 
PM 2 J levels found to vary seasonally, but sulfate levels were also found to correlate 
strongly with PM|o levels. Sulfate percentages of PM|o did not exhibit seasonal increases 
during die winter as would be expected given a reduction in crustal dust if the primary 
origin of the sul&te vfas combusdon-related. Certainly, decreases in crustal dust levels 
during the winter would be expected to be accompanied by increases in the percentage of 
the sulfate component of particulate measurements in the winter if the fine Action was 
originating prinuuily from combustion>related sources. No such finding was evident with 
respect to PM|o measurements. This finding is consistent with intuitive observations as 
the community of Topeka is not expected to be exposed to a significant industrial or 
power plant exposure to sulfate precursors during the winter or the summer and the 
averse SO 2 level reported for Topeka vms the lowest by a large margin among the six 
cities studieKl by Harvard. It is important to note however, that much additional 
monitoring information is needed before firm conclusions can be reached to explain with 
confidence the chaises in PMjj and PM,o levels from summer to winter. 

HI. Revisions to the NAAQS for Ozone 

The proposed revision to the ozone air quality standard includes both changes to the form 
of the standard and the level itself. The current standard of 0.12 parts per million (ppm) 
based upon a one-hour average is proposed for change to a 0.08 ppm standard averaged 
over an eight-hour period. The proposal also changes the compliance test from a 
maximum number of annual excee^ces of 1 .0 averaged over three years to a form that 
limits the third highest eight-hour concentration averaged over a three-year period. The 
proposal also solicits comments on a number of alternative standards based upon a range 
of exposure levels provided to EPA by their advisory group within which their review of 
the background scientific information found support For the purposes of this analysis, 
the proposal to move from a one-hour standard of 0. 12 ppm to an eight-hour average 
standard of 0.08 ppm (annual third high) averaged over a three-year time period is 
considered to be the proposed change that has the greatest potential to directly impact the 
ozone control program in Kansas. For that reason, this analysis will focus on that issue. 

Historically, ozone has been a concern in Kansas primarily in the metropolitan area of 
Kansas City. A five-county area in Kansas City (including Johnson and Wyandotte 
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counties in Kansas) was declared an ozone nonattainment area in the late- 1 970$ and 
remained as such until 1992 when the area was federally-approved for re-designation to 
attainment. In order to gain attainment status^ the states of Kansas and Missouri were 
required to demonstrate to EPA that compliance with the standard could be maintained 
into the future and a long-term maintenance plan was approved. Hot weather conditions 
experienced during the summer of 1995 resulted in a total of 9 exceedances of the 
standard spread across four of the six ozone monitoring sites maintained throughout the 
five-county area. These exceedances resulted in a regulatory violation at one of the 
monitoring locations. The resulting violation triggered implementation of contingency 
provisions in the maintenance plan designed to respond to future rindii^s of air quality 
problems. This response was organized through a regional air quality forum consisting of 
a broad coalition of interested parties including state, local, and federal government 
representatives, local businesses, environmental groups, and members of the public. A 
series of recommendations for enhancements to the emission control, transportation 
management, and air-related public education programs in Kansas City emerged from this 
group. These recommendations include actions above those required as the minimum in 
the maintenance plan approved for the area. The forum reached a clear consensus that 
continued progress to prevent further air quality problems in Kansas City was in the best 
interest of the city now and in the future. State and local governments (including the 
regional planning organization) are currently preparing plans and adopting regulations to 
implement the recommendations of the Kansas City air quality forum. 

Tables 6, 7, and 8 summarize the results of applying the newly-proposed ozone standard 
criteria to measurements from the Kansas ozone monitoring network. Table 6 
summarizes the results in regulatory terms. 
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3 - YEAR ANALYSIS OF OZONE: APPLICATION OF NEW NAAQS 
1993-199S 


LIBERTY, MO: 29-047-0005 

»High 

1993 

1994 

1995 

3Yr. 

1 

0.0955 

0.1035 

0.1253 

0.1081 

2 

0.0873 

0.0980 

0.1050 

o.om 

3 

0.0860 

0.0963 

0.1046 

0.0958 

4 

0.0828 

0.0903 

0.0991 

0.0907 

5 

0.0803 

0.0894 

0.0975 

0.0891 


WATKINS MILL (MO): 29-047-0003 

0 High 

1993 

1994 

1995 

3 Vr. Avg. 

1 

0.0876 

0.0923 

0.1195 

0.0998 

2 

0.0796 

0.0915 

0.1119 

0.0943 

3 

0.0785 

0.0908 

0.0986 

0.0893 

4 

0.0771 

0.0893 

0.0961 

0.0875 

5 

0.0756 

0.0846 

0.0943 

0.0848 


Ka(MO): 29-165-0023 

«High 

1993 

1994 

1995 

SYr.Avg. 

1 

0.0850 

0.0875 

0.1000 

T).0908 

2 

0.0831 

0.0845 

0,0997 

0.0891 

3 

0.0816 

0.0843 

0.0989 


4 

0.0814 

0.0830 

0,0906 


5 

0.0703 

0.0813 

0.0906 

0.0807 


Table 6. (Continues on following pages.) 
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3 - YEAR ANALYSIS OF OZONE: APPLICATION OF NEW NAAQS 
1993 - 1995 


WORLDS OF FUN (MO) 29-047-0025 

#High 

1993 

1994 

1995 

3 Yr. Avg. 

1 

0.0795 

0.0789 

0.1060 

0.088 1 

2 

0.0735 

0.0782 

0.0948 

0.0822 

3 

0.0731 

0.0759 

0.0916 

0.0802 

4 

0.0718 

0.0756 

0.0896 

0.0790 

5 

0.0705 

0.0705 

0.0884 

0.0765 


KANSAS CITY, KS (HD): 20-209-0001 

#High 

1993 

1994 

1995 

3 Yr. Avg. 

1 

0.1040 

0.0761 

C.1060 

0.0954 

2 

0.0740 

0.0720 

0.0991 

0.0817 

3 

0.0696 

0.0715 

0.0920 

0.0777 

4 

0.0639 

0.0714 

0.0894 

0.0749 

5 

0.0626 

0.0712 

0.0884 

0.0741 


RICHARDS-GEBAUR AFB (MO): 29-095-0036 

HHigh 

1993 

1994 

1995 

3 Yr. Avg. 

1 

0.0786 

0.0809 

0.0817 

0.0804 

2 

0.0745 

0.0728 

0.0790 

0.0754 

3 

0.0743 

0.0710 

0.0786 

0.0746 

4 

0.0730 

0.0700 

0.0783 

0.0738 

5 

0.0723 

0.0687 

0.0780 

0.0730 


Table 6. (Cont’d.) 
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3 - YEAH ANALYSIS OF OZONE: APPLICATION OF NEW NAAQS 
1993-1995 


WICHITA, KS: 20-173-0001 

#Hi^ 

1993 

1994 

1995 

3 Yr. Avg. 

1 

0.06SO 

0.0762 

0.0887 

0.0766 

2 

0.0625 

0.0750 

0.0838 

0.0T3S 

3 

0.062S 

0.0737 

0.0800 

0.0721 

4 

0.0613 

0.0737 

0.0775 

0.070S 

5 

0.0612 

0.0737 

0.0762 

0.0704 


WICHITA, KS: 20-173-0010 

HHigli 

1993 

1994 

1995 

3 Yr. Avg. 

1 

0.0675 

0.0706 

0.0725 

0,0702 

2 

0.0631 

0.0694 

0.0725 

0.06S3 

3 

0.0613 

0.0681 

0.0719 

0.0671 

4 

0.0594 

0.0675 

0.0694 

0.0654 

5 

0.0587 

0.0669 

0.0694 

0.0650 


•GOODLAND, KS: 20-18HHM)2 

»Hjgh 

1994 

1995 

2¥r.Avg.' 

1 

0.0675 

0.0750 

0.0713 

2 

0.0662 

0.0700 

0.06S1 

3 

0.0662 

0,0675 

0M69 

4 

0.0650 

0.0675 

0.0663 

5 

0.0650 

0.0662 

0.0656 


Table 6. (Cont’d.) 
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3 - YEAR ANALYSIS OF OZONE: APPLICATION OF NEW NAAQS 
1991- 1993** 



DODGE CITY, KS: 20-057-0001 

#High 

1991 

1992 

1993 

3 Yr. Avg. 

1 

0.0675 

0.0712 

0.0675 

0.06S7 

2 

0.0675 

0.0662 

0.0675 

0.0671 

3 

0.0587 

0.0662 

0.0650 

0.0633 

4 

0.0587 

0.0650 

0.0625 

0.0621 

5 

0.0575 

0.0650 

0.0613 

0.0613 


• Goodland: Based on 2 yeais of data (1994-1995). 
•* Dodge City: Based on 1991 -1993. 

Tabled. 


The first through fifth highs of the eight-hour, three-year average ozone levels ftom 1993-1995 
are reported for each of the ten monitoring sites tracked in Kansas. These ten sites include five 
locations in Missouri that are part of the monitoring network for the five-county greater Kansas 
City metropolitan area. Table 6 illustrates the very broad range of options presented in the 
proposal as a result of EPA’s scientific advisory process failure to arrive at a consensus for a 
more definitive recommendation for a new ozone standard. The range of possible values 
proposed for the revision included a 0.07 ppm (first high) level which is exceeded at every 
monitoring site in Kansas City as well as most other sites in Kansas. Interestingly, the small 
rural community of Goodland, Kansas, in far northwestern Kansas, near the Colorado border, is 
predicted to violate the 0.07 (first high) standard level if the alternate, more stringent rounding 
procedure is used. In contrast, the value proposed for the other end of the range of 0.09 ppm 
(fifth high) would not be expected to be violated at guy of the ten monitoring sites tracked in 
Kansas including those in Kansas City. The “middle” value actually proposed by EPA of 0.08 
ppm (third high) is expected to be violated at three of the monitoring sites in Kansas City (all in 
Missouri) and at no other sites in Kansas using conventional rounding techniques. These 
rounding procedures result in an exceedance of the 0.08 ppm (third high) standard when the 
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three-year average of the third highest annual eight-hour average readings is 0.085 ppm or above. 
These results differ significantly from the current ozone regulatory status in Kansas. Under the 
existing standard, Kansas City experienced a violation of the 0. 12 ppm standard at a single 
monitoring site in 1995. This was the first violation in Kansas City since 1990. 

Tables 7 and 8 present the impact of the proposed 0.08 ppm (third high) standard in comparison 
to the current standard in terms of changes in the number of ozone problem days. Table 7 
presents the comparison for 1995 monitoring data for all standard levels being considered while 
Table 8 presents the comparison for the last ten years of monitoring data considering only the 
0.08 ppm (third high) proposed level. The number of problem (unhealthy) days that occur with a 
given standard level are believed to provide a more direct indication of the severity of the air 
quality problem in a given area. These measurements are also believed to provide an improved 
sense (in comparison to regulatory status criteria) of the amount of improvement in terms of both 
the emission reductions that would likely be needed to actually improve air quality and the work 
required to change the public’s perception of the cleanliness of their air. The regulatory status 
reports are the products of complex averaging procedures and inherently confusing. When 
considered in these terms, the impact of die proposed revisions to the ozone standard upon the 
perception of the cleanliness of the air in Kansas City is pronounced. It should be noted, 
however, that revisions to a standard proposed don’t actually change the quality of the air. 

Table 7 indicates that the number of problem days in Kansas City in 1995 would have increased 
from 3 under the current standard to 17 under the proposed 0.08 ppm (.084 rounding) proposal 
and 3 1 under the 0.07 (.074 rounding) proposal. In addition, the 0.09 (.094 rounding) would 
have increased the severity level of the problem by a factor of two (7 days versus 3 days) over 
the current standard. This latter finding is in contrast to the general assessment presented in the 
proposal that the 0.09 proposal was the rough equivalent to the current standard. The problem 
day-related criteria would seem to indicate that even the 0.09 proposal increases the severity of 
the perceived air quality problem in Kansas City significantly. 

Table 8 also summarizes the impact of the proposed revision in terms of problem days but 
extends the analysis over a ten-year period of time. These results, again, accentuate the dramatic 
difference in Kansas City between the 8-9 problem site measurements across all monitoring 
stations during the problem years of 1988 and 1995 and the 62-66 problem site measurements 
across the network that would have occurred under the new revised standard. This latter finding 
suggests that significant new emission control n^asures will be required to eliminate ozone 
problem days in Kansas City — an area historically viewed as a fragile attainment area that 
experiences occasional excursions only during summers of severe weather. It is also worth 
noting that Kansas City is also a city that would fully comply with the regulatory requirements 
for a no-problem city if the 0.09 (fifth high) option was selected. 

Table 9 summarizes the 1995 volatile organic compound (VOC) inventory for the Kansas 
segment of the greater Kansas City area. This table was included to provide insight into the areas 
most likely to experience additional emission reduction regulatory requirements under the 
revised standard. Indications are that the mobile source component (including fuels) would bear 
_the brunt of the new strategies. 
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The increase in the severity of the regulatory status in Kansas City is particularly troublesome 
because it will disrupt the progress being achieved by the community-wide process already 
underway. It is likely that a setback to non-attainment status and the subsequent imposition of a 
LAER/Ofifset regulatory approach will polarize affected parties and slow future progress. The 
automatic LAER/Offset provisions for nonattaiiunent areas are especially controversial in areas 
such as Kansas City where offeets are very difficult to obtain and the environmental benefits to 
the area are minimal. 
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Estiniates of 1995 emission tot<i^ for fi^nson and Wyandotte counties 
VOC EMISSIONS 


SOURCE 

TONS PER SUMMER 
DAY 

PERCENT OF TOTAL 

Electnc tftMies 

a 19 

0.2 

Industrial 



Evaponnofl of todtisinal SiHvota 

12JI 


MinenI PctxhieB MamtCKiuriiig 

0J5 


Fuel CombiatMo 

OJl 


Bakeries • 

tk.29 


Chemical sad Allied Producis 

0.27 


P^H^OUdiinf 

a.is 


Other 

1.12 


Injuseial Totti . 

...is-ae- 

12.9 

Area Sources 


L 




Oefreesiiic 

3.79 


DryCIcsiuaf 

1.90 


AreiuecEtunl 

4.49 


Automobile Refinishitq 

' 4.35 


SdimtJse 

4.73 


Aipltali Plvity 

1.01 


PtsdeideUse 

1.09 


Odicr 

3.93 





uoimts 

5J3 


open Ehumiiv 

0.72 


loeiMnuoe 

0.09 


Area Source Tool 

31.65 

27.3 

Motor Vehicles 




■■■■■I 

■■■1 

On-ftoed 

3$.13 


Orr-Road 

13.4! 


FittI Retoted 



Vcbiele Pueini 

219 


Task Truck Unloadiai 

1.17 


Underireued Siorate Taolu 

0.40 


Motor Vehkies Total 

35 JS 

47.4 

Naturally OccurrinK Enussions 

14.21 

12.2 

Total .V 


1«Sj6 


Reference: Kinsjs Cxy O 2 one MMtien^nce Suie (mpl*<T»o»w*c«> Plan Rrtnw: EmiSixins tnveni(i>i«j and Mow Vehicle 
Emissions Budgets for (he Kansas Cny Metropolitan Araa: Kansas Depanmeni o( Health and Environment. Bureau of Ae and 
Radia(ion;May. 1995 


Table 9. 
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IV. Implementation Issues 

Infonnation discussed in Sections II and III of this document related to the impacts in 
Kansas of the proposed revisions to the particulate matter and ozone NAAQS has raised 
several significant concerns in regard to the implementation of the new or revised 
standards in addition to the technical questions already raised. Major implementation 
issues are sununarized helow; 

1 . Analysis of the limited PMjj data and more extensive PM|o and sulfate data available in 
Kansas suggest that the influence of fugitive particulate emission sources upon the PM,j 
fiaetion in the central United States has been under-estimated in the proposal. To 
continue in the direction embraced by the implementation policy for the new PM, , 
standard absent additional speeiated PMj^j monitoring data, creates a risk of mis-directing 
the limited resources of state or local air programs toward the control of fugitive dust 
rather than the particuiate pollutants or the combinations of pollutants seemingly targeted 
in the proposal that may be more harmful as a result of their unique chemical 
characteristics. This problem suggests the need to delay the adoption of the new standard 
until the origin and composition of PM; ^ particles have been characterized more 
accurately nationwide (including rural areas) or until a measurement system is approved 
that more effectively distinguishes between the various PMjj components of most 
concerrL 

2. The proposed revision to the ozone standard to an 8-hour form at 0.08 ppm also raises 
coneems related to implementation. While the science advisory group was unable to 
irartow their recormnendation to a “bright line” standard level, the implementation 
process continues to establish a “bright line” level by default for regulatory purposes 
through the nonattainment designation process. The extremely broad range of options 
presented for the new ozone standard as being more or less protective of the public health 
makes the selection of a single regulatory “bright line” very controversial and subject to 
challenge. While the proposal discusses implementation options that do not require a 
regulatory “bright line” for uncertain health studies (e.g. through FACA), the conclusion 
is that current statutory requirements require designations to attainment, nonattainment or 
unclassifiable after promulgation of a new or revised NAAQS. If so, the revision to the 
standard should be delayed until the range of options has been narrowed or until an 
alternative implementation procedure proposed. Such action would prevent the 
disruption of ftie air pollution control initiatives still being implemented under the current 
standard. One such optional implementation procedure would consist of modifying the 
statute to allow the establishment of more than a single ozone action level for NAAQS 
implementation purposes. This procedure could allow the uncertainty in health data to be 
transformed into a two-tier system of standards that would trigger action for reasonable 
progress below the level that would actually result in a “bright line” nonattainment 
designation. 
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3 . The deadlines for promulgating the new or revised ozone and particulate standards have 

been too short following publication for an objective assessment and educational process 
to be completed that promotes additional understanding and acceptance of the proposed 
changes. The court-ordered deadline process for establishing new air quality standards 
has the potential to cloud the implementation process with doubt well beyond 
promulgation. This situation is particularly problematic for the ozone standard that has 
been proposed on an accelerated schedule voluntarily by agency action. There are many 
indications that, if time permitted, changes being discussed in the 
attainment/nonattairunent process could transform the way ozone regulatory programs are 
managed nationwide and result in additional support for a revised ozone proposal. 

V. Other Technical Issues Related to Air Monitoring 

1 . The completeness requirements proposed for the revised ozone standard could pose 
problems when evaluating the percent of samples collected. An implementing agency 
could meet the annual requirements and then not meet the three year requirements if there 
were to be an equipment or other operating problem during a single year. For example, if 
one year has a completeness level of 75%, the remaining two years must meet a 95% 
completeness level in order to comply with the three year requirement. A 95% level may 
not be practical for agencies using older equipment. We recommend using only the 
annual completeness test at a tightened level of 80% or 85% without the three ytar 
consideration or, alternatively, using only the three year test at 80% or 85% 
completeness. 

2. It seems impossible for implementing agencies to meet the three year sample 
collection schedule proposed. This schedule is presented as providing opportunity for the 
collection of three years of data so as to allow for calculation of a three-year average prior 
to the mandatory area designation deadline. In fact, under normal EPA funding practices, 
state and local agency budget timetables, and equipment purchasing procedures, it will be 
necessary for the first of the three-year schedule to be used by state and local agencies to 
obtain funding and equipment. EPA must also approve reference/equivalency of 
equipment before agencies can purchase such. The implementation time lines. need to 
recognize the inherent delays associated with such an effort and assume thatdhree-year 
average monitoring results will not be available three years following promulgation, if a 
final standard is adopted in mid-1997. 

3. The requirement for every day sampling of PMj.j will necessitate the need for several 
manual monitors at each site considering midnight to midnight samples and weekend 
sampling. These additional costs seem excessive in view of the value of the additional 
information obtained. If such a procedure is retained, however, the additional funds 
required must be included in estimates of implementation costs. It is incorrect to assume 
that the reduction of PM,o monitoring will free up enough monies to purchase new PMj.j 
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equipment. Very little cost-savings will accrue from disinvestments in the PMio network. 

4. The audit frequency requirement for PMjj is too stringent. If properly maintained, one or 
two audits per year should be adequate to assure quality data. The every other month 
frequency will also result in excessive wear and tear on the audit units when hauling them 
to the roofs of buildings. As now proposed, it will require one audit unit for at least every 
two or three monitoring sites. We recommend that EPA consider aimual audits only or 
provide additional funds to support these requirements for extra equipment 

5. Under the PM^ j proposal, implementing agencies that experience exceedances of the 
PMjj standard will need to evaluate the filters to determine the specific components 
collected in order to determine the proper control strategy. This procedure will require 
the agencies to collect two fitters for each sample period as a result of the broad series of 
chemical analyses that will have to be conducted. Under this scenario, collecting 
everyday samples will require four units at each site. This will require additional manual 
sampler units unless continuous monitors with reliable optional automatic cartridge'' 
collection units are declared reference/equivalent These equipment and funding needs 
must be recognized in the implementation strategy for the new PMjj standard. 
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SENATE CONCURRENT RESOLUTION No. 1608 

A CcmCUKRENT RJBSOUmON urgM% United States EnvinMunentd Proleclioii Agency 
to "fiwiain cuiTeiit Sir qusli^ standards unless benefit and economic impact demon- 
strated. 

WHEREAS, The United States Environmental Protection .^en<^ 
(EPA) has a responsibility to review periodically National Ambient Air 
Quality Standards (NAAQS) and EPA has pit^iosed a more stringent 
standard for ground level ozone and added a separate standard for par- 
ticulate matter (PM2.5) to die existing ground PMIO standard; and 
WHEREAS, Tbe State of Kan-cae and Kansas businesses and dtizens 
have worked hard to maintain and improve air quality, with the knowledge 
that dean air is good for the environment, die economy and pec^le’s 
health and quality of life; and 

WHEREAS, Kansas is very proud of its continually improving air oual- 
ity, widi the entire state in attainment for all air quality standards and die 
Kansas City metropolitan area amrme the largest cities in the United 
States in attainment for these standard; and 
WHEREAS, There is very tittle existing PM2.5 monitoring data, and 
there is considerate uncertainty about the scientific validity d die the- 
ories, data and condusions upon which the proposed NAAQS are based 
and die cost and feasibility ol compliance; and 
WHEREAS, Agriculture is the number one industiv of diis state aad 
the additional PM2.5 standard being considered could result in many 
more nonattainment areas in Kansas because of the impact of normal and 
approved agricultural practices; and 
WHEREAS, Eiqpensrve pollution prevention programs would impose 
a significant economic buraen on die citizens m the State, especially in 
rurd without commensurate air quality benefits and without a 

practical means to achieve the additional standard or the ability to attain 
compliance; and 

WHEREAS, a more stringent ozone standard could result in the Kan- 
sas City metropditan area's ^ng designated as “nonattainment'* simpty 
because of a change in the standard, not because of a change in air quality, 
thus imposing significant economic, administrative and reeulatmy bur- 
dens on more citizens, businesses and local governments in mis state; and 
WHEREAS, The states of Kansas and Missouri have designated die 
Mid-America Reraonal Council to work cooperative^ with all stakdiold- 
ers to recommenid a plan to maintain and imjHtrve Kansas City air quality 
and the Council has now submitted recommendations for a compndien- 
sive program to further improve air quality in the Kansas City metropd- 
itan area; and 

WHEREAS, Hie D^iartment of Health and Environment is monitor- 
ing air quality to determine die levels of naturally occurring particulate 
matter in the air of diis state; Now, dierefore. 

Be it resohed by the Senate of the State of Kansas, the House of Rep- 
resentatioet concurring Hterein: Hiat the Mid-America Regional Coun- 
cil is commended for its puUic participation process, whidi induded aD 
stal^boldeis in die developmrait of its recommendations, and is encour- 
aged to continue to include all affected stakebdders when begjuinii^oon- 
sideratioo of inDqrfeiiientation of its recommendations; and 

Be it furrier resaboed: Hiat die Legislature supports aO current air 
quality standards and opposes a separate standard fw PM2^ at diis time 
aM opposes any change in die ozone standard until such time as the 
positive benefits of any new air quality programs in the Kansas met- 
ropolitan area have bwn reahzed; and 

Be it furrier resdoed: That the Legislature urges the EPA to continue 
stuctying the need for changes in the National Aml^ent Air Quafity Stan- 
darcb to approve any chai^ onty after a cost benefit analysis and a 
risk assesnnent, similar to those required fm* environmental rules and 
regulaticms pursuant to K.S^ 77-416 and amendments diereto, dem- 
onstratii^ the environmental benefit and economic impacts fm each 
unique air !>bed such as the (naiiii oi Kai^as; and 
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SENATE CONCURRENT RESOLUTION No. 1608— page 2 


Beitjurdierresohed: Huit die Secretary of State be directed to send 
enrolled copies diis resolution to the Executive Director of die Mid- 
America R^onal Council, to the Administrator of the United States En- 
vironmental Protection Agency for ccmsideration as written testimoi^ for 
Dod^ Nos. A-95-54 and A-95-58 and to eadi member of die Ipmsas 


congressional dele^tion. 


I berel^ certify that the above Concurrent Resolution 
oii^a^ in the Senate, and was adopted hy diat body 
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SENATE CONCURRENT RESOLUTION No. 1609 

A CONCUMUEKT RESCMAmoN ooncemiog tbe Ozone Transport Assessment Croup (OTAC). 

WHEREAS, The federal environmental policy for the nation as estab- 
lished 1:^ Congress throu^ the enactment of die Clean Air Act and its 
amendments has established a very aggressive and ambitious program for 
meeting the health-based ozone air quality standard throu^out the 
United States; and the states are primamy responsible for meeting these 
pro^m requirements throi^ the development of state plans; a^ 

WHEREAS, The Ozone Transport Assessment Group (OTAG) - 
whose membership is composed of the 13 Mortheastero States in the 
Ozone Transport Commission, the 24 states from the Midwest and South 
and the United States Environmental Protection Agency (EPA)- was es- 
tablished spedRcally to work together to address these issues; and 

WHEREAS, OTAG is working within a very short time frame to sci- 
entifically assess the ozone transport issue and develop acceptable rec- 
ommendations to deal with the problems and the scientific and technical 
credibility of tbe work being done is critical to the success of this effort; 
and 

WHEREAS, Kansas and other states across the nation have spent bil- 
lions of dollars to comply with the Federal Clean Air Act and its provisions 
and costly emission restrictions ha\e the potential to adversmy impact 
state environmental programs, the price of energy and the abili^ of the 
industries, businesses and people of Kansas to compete in the global mar- 
ketplace; Now, therefore: 

Be it resolved by the Senate of the State of Kansas, the House of Rep- 
resentatioes concurring therein: That the Legislature encourage the 
EPA to allow ffie states to work ti^ther to complete the technical as- 
sessment of tbe ozone transport i»ues within OTAG and call upon the 
EPA to allow adequate time to complete all of the extensive technical 
wmk required, including the complex computer modeling vduch is un- 
derway and upon which many major policy decisions may rest. This is 
essential given tbe high economic stakes which are at risk in this effort 
and the probability that actions 1:^ the state or people of Kansas will have 
little, if any, effect on tbe air quwty of other states; and 

Be U further resolved: That ffre Legislature endorse the scientific as- 
sessment of nitrogen cmde and ozone transport issues currently under 
devel<^ment by OTAG, and specifically call upon the EPA to allow this 
group adequate time to cora^uete and verify the accuracy of a massive 
computer model upon which the economic future of the Midwest may 
well rest, and reject the short, arbitrary deadlines which will impede en- 
suring the validity of that model and the practice of sound sdence; and 

Be it Jurther resolved: That the Le^slature call upon the EPA and 
OTAG to encourage the active participation of governors and otiier 
elected officials in OTAG; and to refrain from actions or decisions in die 
absence of such partic^tion that would have tbe effect of imposing on 
Kansas r^ulatoiy requirements in excess of and in addition to those al- 
ready specified hy die Clean Air Act, as amended; and 

Be it furdier resolved: That die Legislature call upon OTAG to ensure 
that any strategy selected is based on sound sdence and is die most cost- 
effective means of reducing transported ozone; and 

Be it Jurther resolved- That the Legislature request that tbe recom- 
mendations ultimatefy produced by OTAG be carefulfy reviewed and con- 
sidered by the 37 states and, if tbe recommendations are b^tmd die 
legislative audiority currentfy contained in tbe Clean Air Act, dien a joint 
legislative proposal should be agreed upon for United States congres- 
sioiial consideratimi; and 

Be it further resolved That the Legislature call upon OTAG to care- 
fulfy consider die states to be induded in any recommended control strat- 
egy with respect to distance fiom any serious or severe nonattainment 
area, number and size of emission sorurces, current attainment status of 
oz(me standards, and insignificant impact on any ozone nonattainment 
area in tbe Eastern United States; and 
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SENATE CONCURRENT RESOLUTION No. 1609-jage 2 

Be it resohied: Th^ {jbe Le^^ture request Uiat OTAG, be- 

a final recommend^on is submitted to the EPA, providb affected 
state le^latures with the final recommended strategy along with the 
estima^ cost compliance; and 

BeUfiirtikerresokxd: Hiat the Sec^tary (Estate be directed to send 
enroOea copies of this resolution to OTAG, die Administrator of die 
Uidted Stat^ Environmentai Protect i oD Agen<^ and each member of the 
Kansas congressional dd^ation. 

I hereby certify diat the above Concubrent Resoujtion 
ori^nated in the Senate, and was adc^ted hy diat bo<^ 
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Mr. McIntosh. Cindi, could you report how much time each side 
has? 

The Clerk. The majority, 1 minute 45 seconds; minority, 4 min- 
utes. 

Mr. Sanders. Mr. Kanjorski. 

Mr. Kanjorski. Thank you very much, Mr. Chairman. 

First of all, I would like to congratulate EPA in meeting the tight 
deadlines and difficulty with which they have heen dealt with on 
this particular issue. But I do want to express some concerns, par- 
ticularly as this relates to the Commonwealth of Pennsylvania. 

It seems to me as we promulgate new rules and regulations of 
this sort we should really separate them into areas, not only the 
promulgation of the rule and regulation hut the implementation of 
the rules and regulations. And those of us that live on the eastern 
seaboard or get the prevailing winds from the west or from the 
south, as the Commonwealth of Pennsylvania does, we seem to he 
in a no-win situation. 

The air coming into Pennsylvania from the west and from the 
south is already dirtier than the standards provided hy these regu- 
lations. If we were to carry and just allow that standard to exist, 
it means Pennsylvania, for all intents and purposes, has to close 
down economic development over the future period of time. That is 
unacceptable. 

It seems to me that we have to look at where this air comes from 
and hold those States and those regions of the country more re- 
sponsible; and we should go to the source of the pollution, rather 
than the result of where the pollution ends. 

The Commonwealth and the people of the Commonwealth are 
willing to share their burden for clean air, and we want clean air 
and want to perform exactly what EPA is trained to perform with 
these standards. But it is in the spirit of equity for the Common- 
wealth and its citizens and its potential thwarting of its economic 
growth in the future that we really have to pay attention to. 

We can’t revitalize our urban centers and take people off welfare 
if we can’t create jobs. We basically have laid down a policy here 
that will say the Commonwealth of Pennsylvania can’t grow any 
further, it can’t provide a better quality of living economically for 
its citizens because it just can’t get into the game of economic com- 
petition. 

Yet as I look to my colleague, the chairman from Indiana, many 
of his plants are sending up the pollutions and putting up higher 
stacks so the air doesn’t land in Indiana or Ohio but lands, in fact, 
in Pennsylvania. My friend from Ohio also has the same problem. 
The air pollution caused there by the generating plants are flowing 
directly into Pennsylvania and not into Ohio, as a result of pre- 
cautions previously taken by the industries in those States and the 
regulations that allowed for the increase of the size of the air stack 
and other such circumventions of good public policy. 

I would suggest that the EPA should undertake a cooperative ef- 
fort, that the States and the regions come together and perhaps 
empower the Ozone Transport Commission to address such chal- 
lenges as equity and economic development, and that we really sit 
down and say, maybe as a national policy, that EPA regulations 
have negative impacts on certain regions or certain States. If that 
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be the case, certain other implementations of Federal policy should 
be put into place to augment the deleterious effects of the air 
standard quality on the economic development of a particular 
area — and particularly the Commonwealth of Pennsylvania. 

Other than that, I want to support the administration and the 
EPA in implementing clean air standards. It is something we have 
to get to and we will. I think fighting about the scientific studies 
perhaps stretches the imagination. We can go on indefinitely study- 
ing, but we all have to recognize we have a very bad condition in 
air that should be corrected. 

However, it is vitally important that a broad national policy 
going beyond EPA and perhaps as to economic policy for the Gov- 
ernment as to where we put our assets and how and what type of 
industry we encourage in these various regions that are negatively 
impacted by these new standards should be undertaken. 

[The prepared statement of Hon. Paul E. Kanjorski follows:] 
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Mr. Chairman, thank you for allowing me to speak briefly about the 
pending rulemaking by the Environmental Protection Agency (EPA) to 
strengthen our nation’s rules regarding particulate matter and ground-level 
ozone. I appreciate the efforts of this committee to look into issues related 
to this proposed regulation. 

First, let me begin by commending the efforts of EPA to issue a 
regulation under an extremely tight deadline. I also want to congratulate the 
agency on working effectively in the past to implement the Clean Air Act and 
its amendments. These laws, the agency's efforts, and the actions of many 
others have made the air we breathe dramatically cleaner and significantly 
improved public health over the last two decades. 

While EPA has done a commendable job of issuing the proposed 
regulations, I also have several concerns about the effects that these new 
rules will have on the country, and especially on Northeastern Pennsylvania. 
As a consequence of the new standard, several counties in Northeastern 
Pennsylvania will likely no longer meet the requirements of the Clean Air 
Act. One of those counties includes Luzerne County, the largest jurisdiction 
in my congressional district. 

My concerns about EPA’s proposed standards are twofold. First, I am 
concerned about equity. Monitoring shows air coming into Pennsylvania is 
already dirtier than the new standard proposed by EPA. That is because 
polluted air flows into the Commonwealth from the states to our west and 
south. In fact, Pennsylvania’s dirty air comes from places like coal-powered 
electrical generation facilities in Ohio and factories in the Chairman’s home 
state of Indiana. It also originates in places like Washington, DC, as a result 
of our actions. 

Although a more stringent standard may require upwind states to 
make reductions to address local attainment issues, their actions may not 
be significant enough to help prevent violations and sanctions in 
Pennsylvania. Moreover, these potential sanctions against Pennsylvania 
seem particularly unfair. As I understand, the state has already adopted a 
variety of air pollution controls that often exceed the protections adopted by 
many of the states that contribute to our air pollution violations. Thus, I am 
concerned that the new rules may penalize Pennsylvania for a problem that 
it did not create. 


Representative Kanjorski Clean Mr Opening Statement / Page 1 
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Beyond the issue of equity, I am also concerned about the effect of 
EPA's proposed regulations on future economic development across the 
country and in Northeastern Pennsylvania. EPA’s current proposal, 
according to its own analysis, will transform hundreds of counties into non- 
attainment areas. These counties, which include many of our nation’s urban 
areas iike Wiikes-Barre, wiii face a uncertain future that couid inciude 
restrictions on growth and a disruption of federai highway funding. Such 
uncertainty may result in decisions by business executives to build facilities 
in attainment areas instead of undertaking expansions or opening new sites 
in non-attainment areas, even though more people needing jobs often live in 
our urban centers. Hence, if the Administration implements the standards 
as proposed, they could conflict with the goal of revitalizing our nation’s 
urban centers. The new standards could also hamper the Administration’s 
efforts to move people to the world of work under the welfare reform law 
enacted by Congress last year. 

Ever since coming to Congress, I have supported efforts to clean up 
the environment, and I remain fully committed to the goal of safe and clean 
air for all of our citizens. Therefore, I feel obligated to offer a policy 
alternative for EPA to contemplate. 

Although the Clean Air Act may not require EPA to provide such 
guidance in advance of, or in coordination with, issuing the hnal rule, the 
Administration should develop flexible implementation policies to address 
today’s problems with effective solutions based on sound analysis. Far too 
often, federal regulatory agencies separate the promulgation of rules from 
the implementation of rules. This separation can cause public frustration 
and lead to legitimate criticisms. As part of such an implementation plan, 
EPA should consider promoting cooperation among the states and region- 
wide controls to address such challenges as equity and economic 
development. 

In another arena, Pennsylvania and other states have effectively 
worked with EPA toward a the goal of improving water quality in the 
Chesapeake Bay. These successful cooperative efforts have focused on 
abating the flow of pollutants from major sources, such as the add mine 
drainage that originates in my congressional district and which lowers the 
water quality of the Chesapeake Bay. 

As for efforts to clean our nation’s air, EPA could empower the Ozone 
Transportation Commission. This Commission was, as you know, formed in 
Representative Kanprski Clean Air Opening Statement / Page 2 
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1990 by Congress to addtess the problem of transmission of ground-level 
ozone and particulate matter across state lines in the Northeast. In short, 
issuing common-sense implementation procedures like enhancing the 
powers of the Ozone Transport Commission in conjunction writh the final rule 
will help increase public support for the standard. They will also allow the 
agency to abate air pollution at its source and to address issues like equity 
and economic development. 

In conclusion, while I do not condone to the distorted scientific and 
substantive criticisms raised by some of the opponents of EPA’s proposed 
rule, I do believe that these pending standards raise difficult issues that the 
Administration should carefully consider before it issues any final rules. In 
the 105'" Congress, I hope that we will have more occasions to examine 
such issues as equity and the future of economic development as they 
relate to EPA’s proposed clean air standards, and I encourage officials with 
the Administration to address them in their comments today. In particular, I 
hope that EPA will take steps to assure me that other states carry out their 
lair share to dean up polluted air coming into Pennsylvania. 

Finally, thank you again, Mr. Chairman, for allowing me to speak on 
behalf of the people of Northeastern Pennsylvania on this important issue. 


RepmsentaUve Kanjorsid Clean Air Opening Statenmit/Page 3 



352 


Mr. McIntosh. Thank you, Mr. Kanjorski. 

Let me confirm, Cindi, a minute and three-quarters on our side? 

The Clerk. One minute left on the minority. 

Mr. Sanders. I would suggest unanimous consent for one addi- 
tional minute on either side. 

Mr. McIntosh. Sure. I don’t know whether Boh will take it; but 
for the remaining time on our side, I recognize Representative Barr 
from Georgia. 

Mr. Barr. Thank you, Mr. Chairman. I do have a statement that 
I will read in just a moment. 

I am intrigued by the ranking member’s and the Administrator’s 
great concern for the children and their ability to breathe easier. 
It was a hearing that I recall us having 2 years ago on Waco. Ap- 
parently, the most vulnerable among us at that point, the several 
dozen men, women and children, yes, dozens of children, who were 
gassed to death by our administration were not quite worthy of this 
great concern. I just would hope that this concern will be a con- 
tinuing one and something that will apply to children everywhere 
in our country in all circumstances, not just those that we can 
speak glowingly in theory about. 

Mr. Chairman, I appreciate your holding this hearing for the 
purpose of examining the legal problems surrounding the way in 
which the EPA has gone about its rulemaking with regard to par- 
ticulate matter in the ozone. Because so much is at stake in these 
proceedings, it is extremely important that EPA’s rulemaking con- 
form with legal requirements. Unfortunately, as you have pointed 
out, EPA has committed numerous errors in its enthusiasm to sad- 
dle State and local governments and small businesses with new 
and costly undertakings. 

Among the most serious infirmities is that explained in a petition 
filed with EPA last month to disqualify Administrator Browner for 
prejudgment of these important matters. In that petition. Adminis- 
trator Browner is quoted repeatedly as having made up her mind 
to move ahead with finalizing the rules before the rules are final- 
ized. 

The entire purpose of rulemaking, of course, is to engage in a 
fact-finding and deliberative process that conforms with the law, 
that will culminate in conclusions fairly reached and defensible in 
a court of law. Prejudging the results of such a process, as the Ad- 
ministrator appears to have repeatedly done, defeats the very idea 
of sound rulemaking. 

While prejudging the rulemaking proceeding is never advisable, 
it is especially troublesome in this matter. As pointed out, for ex- 
ample, by Senators Byrd, Glenn, Ford, Rockefeller and Robb in a 
letter to the Administrator just last month, compliance with this 
$8.5 billion rule will impose another extremely costly and complex 
layer on top of existing regulations in this area. These five Sen- 
ators all urged the EPA to reaffirm current standards, conduct ad- 
ditional monitoring of particulate matter and related air quality 
issues and allow our States to complete action on the ambitious 
clean air standards that are already in place. 

Yet rather than heed these warnings. Administrator Browner 
has charged ahead of her own Agency’s obligation to consider the 
technical, scientific and legal issues inherent in these proceedings. 
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and declared that she will “not be swayed” by any evidence that 
is contrary to moving ahead to finalize the proposed rules. 

Mr. Chairman, I do not think anyone, including, most impor- 
tantly, any judge, could be swayed that the Administrator has not 
already made up her mind on this matter. I agree with the peti- 
tioners who seek her recusal from this proceeding; and if the EPA 
continues to engage in the same administrative proceedings, I be- 
lieve we in the Congress are duty-bound to retrieve the authority 
which we have entrusted to it. 

Thank you, Mr. Chairman. 

Mr. McIntosh. Representative Sanders, I believe, for the re- 
mainder of your time? 

Mr. Sanders. Mr. Waxman. I believe we have 2 minutes. 

The Clerk. Two minutes, sir. 

Mr. Waxman. Thank you very much, Mr. Chairman. 

I think it is peculiar to hear a Member of Congress talk about 
how the administrators will not be swayed by contrary evidence, 
before he has heard the testimony which may sway his decision on 
this issue. 

We heard some important testimony at our last hearing; and 
while I would like to do things like stop the proliferation of hand- 
guns that kill our children, the witnesses at the last hearing told 
us we can do something about the impact on asthmatic kids from 
ozone and particulate matters that are now called safe but are not 
safe because so many kids end up in the emergency room of a hos- 
pital when an asthmatic attack is triggered. 

There is clearly a consensus among health experts and in the 
medical community about the problems from particulate matter 
and ozone. We heard from Rick Russman, a Republican State Sen- 
ator from New Hampshire, who said these standards would spur 
economic growth. We heard from Assemblyman Richard Brodsky 
from New York, who talked about how benefits are understated 
and that if we are to monetize and quantify the health and welfare 
ecological benefits, the case for lowering the ozone and PM stand- 
ards would be virtually impossible to dispute. 

Dr. William Schlesinger an environmental chemist from Duke, 
told us there are tremendous environmental benefits, not just to 
human health, but forest reduction and acid rain and protection of 
our coastal estuaries; and Bruce Bertelsen, a representative of the 
Manufacturers of Emissions Control Association, which are the 
companies that actually make the pollution control equipment, in- 
dicated that when the strategies are developed by EPA that the 
costs are overestimated and often the small businesses that manu- 
facture these small business devices help spur our economy. 

There are a lot of reasons for the rule. I think there are a lot 
of things to consider against the rule. EPA ought to be open to all 
views. That is your job. 

The chairman designated this hearing as EPA above the law. I 
haven’t heard any reason to believe you are; but let me remind you, 
as you consider your rulemaking, look at the health effects, look at 
the reasons for changing the standards, look at the impact it is 
going to have on our society and give us your best judgment. And 
we will see if all the people that are telling us you are wrong will 
be pressing us to do anything about it. 
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Thank you, Mr. Chairman, for this chance to make these re- 
marks. 

I would like to ask unanimous consent to put my full statement 
in the record. 

Mr. McIntosh. Seeing no objection, certainly we will include the 
full remarks into the record. 

[The prepared statement of Hon. Henry A. Waxman follows:] 
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Mr. Chairman, today we continue our hearing on EPA' s proposed 
revisions to the national ambient air quality standards for ozone 
and particulate matter. 

This hearing has been entitled, "Is EPA Above the Law?" 

Besides the Chairman's allegations, we have been shown no reason to 
think that EPA has acted improperly or illegally. On the contrary, 
last week we heard the testimony of many witnesses who seemed to 
bolster EPA's case for revisions to the air quality standards. 

First, we heard the testimony of Dr. Munzer, a pulmonary 
specialist, who testified that ozone and fine particulate matter 
triggers asthma attacks as well as other repiratory problems . This 
is a well-known and undisputed fact in the medical community. He 
warned against trivializing the health concerns of asthmatic 
children, stating that asthma is a form of suffocation. 

We heard the testimony of Rick Russman, a Republican State 
Senator from New Hampshire. He testified as to the broad support 
for these rules in the Northeast and said that, in his view, these 
standards would "spur economic growth." 

Assemblyman Richard Brodsky from New York also testified. He 
methodically documented how benefits of these proposed standards are 
underestimated and stated that "If EPA were to monetize and quantify 
the health and welfare, ecological and economical benefits . . 
the case for lowering the ozone and PM standards would be virtually 
impossible to dispute." 

Additionally, we heard from Dr. William Schlesinger, an 
environmental chemist from D\ike University. He outlined the 
tremendous environmental benefits of these proposed standards- - 
protection of forests, reductions in acid rain, and protection of 
our coastal estuaries. He documented the environmental degradation 
caused by air pollution in one of the hardest hit areas-- Tampa Bay, 
Florida . 

Finally, we heard from Mr. Bruce Bertelsen of the Manufacturers 
of EJmission Controls Association. This association represents the 
companies that actually make pollution control equipment. He 
testified that the experience of his association is that control 
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costs predicted by EPA have alwa^ tended to be higher than the 
actual costs turn out to be. 

Mr. Bertelsen also stated that compliance strategies that 
likely will emerge if the air quality standards for ozone and PM are 
revised will focus on the largest emitters, which are typically not 
small businesses. Ironically, many of the suppliers for emission 
controls are small businesses and they may actually receive an 
economic boost by these proposed steuidards . 

This testimony has highlighted the fact that we do not need to 
choose between environmental protection and a healthy economy. In 
fact, protecting our environment is a significant industry in 
itself. For instance, enqployment in environmental protection 
totalled over 1,200,000 in 1994 and brought in a revenue of over 
$170 billion dollars. Additionally, it turns out that states with 
the strongest environmental laws tend to have the strongest 
economies . 

I hope that this hearing will put to rest the unfounded attacks 
against EPA. 
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Mr. McIntosh. Thank you, Ms. Browner, for waiting. I wanted 
to let you and the other witnesses know, who will be sworn in 
later, we are not singling you out in any way. It is a standard pol- 
icy in our committee and subcommittee to swear in all of our wit- 
nesses. 

Our first witness on this panel is the Administrator of EPA, Mrs. 
Carol Browner, who really needs no further introduction. Thank 
you for coming. Your entire written testimony will also be included 
in the record. Feel free to summarize it or extrapolate from there 
if you feel like it. 

STATEMENT OF CAROL BROWNER, ADMINISTRATOR, U.S. EN- 
VIRONMENTAL PROTECTION AGENCY, ACCOMPANIED BY 

MARY D. NICHOLS, ASSISTANT ADMINISTRATOR, AIR AND 

RADIATION; AND JONATHAN CANNON, GENERAL COUNSEL 

Ms. Browner. Thank you, Mr. Chairman and members of the 
subcommittee, for inviting me here to discuss the Environmental 
Protection Agency’s proposed revisions to the national ambient air 
quality standards for particulate matter and ozone, better known 
as soot and smog. 

Joining me today is Mary Nichols, the assistant administrator at 
EPA for air and radiation; and John Cannon, the general counsel 
to the Environmental Protection Agency. 

Mr. Chairman, the title of this hearing asks a straightforward 
question, so let me begin my testimony with a straightforward an- 
swer: EPA is doing precisely what the law, the Clean Air Act, tells 
us to do, and that is, protect the health of the American people 
above all else. EPA respects the law; EPA is abiding by the law; 
EPA is guided by the law. 

As you have correctly pointed out, Mr. Chairman, there are a 
multitude of Federal laws. Executive orders, administrative proce- 
dures, bureaucratic directives, that must be regarded in the proc- 
ess. Let me be clear. It is a good process. It ensures that in the 
end we know exactly what we might be getting the country into 
when we consider revising the air quality standards. 

But as important as any process is, let us remember that process 
is not an end unto itself; it is designed to take us somewhere. 
When the day is done, it has to leave us with the best public policy 
to protect the health of the American people. That is what the law, 
the Clean Air Act, requires us to do. 

All of the requirements, procedures, directives, that we must fol- 
low when we consider setting or revising air quality standards, all 
of them must be viewed in light of the Clean Air Act’s mandate 
that, first and foremost, we do what we can to protect every Amer- 
ican from the adverse health effects of breathing polluted air. 

Born in a spirit of bipartisanship under President Nixon, amend- 
ed and strengthened under President Carter and President Bush, 
the broad mandate of the Clean Air Act is simple: Protect the pub- 
lic health first, and do it with an adequate mar^n of safety based 
on the latest, best, and most reliable scientific evidence. 

The law sets forth a specific procedure for periodic review of the 
air standards. It lays out a process for determining what the best 
available science is. It requires EPA to obtain outside, independent 
review by leading scientists from academia, research institutes. 
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public health organizations, and industry. It obligates us to con- 
sider comments from anyone who wants to weigh in on proposed 
revisions. And Congress wisely decided to require this review every 
5 years to ensure that public health protections are, in fact, based 
on the best available current science. 

Finally, if the science warrants a revision in the standards, the 
law then sets forth a reasonable and rational procedure for imple- 
mentation and ensuring that that implementation is carried out in 
the most common sense, cost-effective way over a very lengthy 
phase-in period. 

That said, Mr. Chairman, let me reiterate, the EPA has gone to 
extraordinary lengths to adhere to these provisions of the law. In 
fact, I think it is safe to say in this particular case, EPA has under- 
taken the most extensive scientific review and public outreach 
process ever conducted for a public health standard. 

Mr. Chairman, this is not, as you have stated, an irresponsible 
rush to judgment; it is a multiyear, carefully managed process. Our 
review of particulate matter has been conducted over the better 
part of the past decade. It has been two decades since a thorough 
review of the ozone standard was completed. We have considered 
all of the latest, best scientific evidence and submitted it to an 
independent review, some 250 studies on ozone and PM, all of it 
published, all of it peer reviewed, all of it fully debated; literally, 
peer review of peer review of peer review. 

The overwhelming body of independently reviewed evidence has 
told us that the current standards for smog and soot are not suffi- 
cient to protect the public’s health with an adequate margin of 
safety. That is why, in accordance with the Clean Air Act, EPA has 
proposed to tighten these standards. 

Now, it is important to remember that the process has not been 
fully played out. These are only proposed standards. No final deci- 
sion has been made. We are still analyzing and evaluating the ex- 
tensive public comment we received, thousands upon thousands of 
letters, e-mails, phone calls, to a toll-free hot line. 

But let me assure the committee that, at the end of the line, 
there will be a decision to revise or not to revise. That is what the 
Clean Air Act promised the American people every 5 years, and 
that is what we will do. 

Mr. Chairman, I deeply appreciate your specific concerns and 
those of other members of this subcommittee and the Congress 
about EPA’s compliance with a host of other laws and directives 
and the process of reviewing the public health air standards. We 
have worked very hard to address those concerns. 

Specifically, we have taken significant measures to expand the 
advisory role of small businesses and other small entities in the 
process of setting and implementing any revised standard, if indeed 
the decision is made to revise the standards, while respecting the 
critical role State and local governments must play in ultimately 
meeting the standards. 

We have, as you know, Mr. Chairman, submitted these proposed 
standards to an extensive and ongoing and often spirited inter- 
agency review process, and, for informational purposes, we have 
carefully assessed the projected costs and benefits of these pro- 
posals. 
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In fact, the Clean Air Act says that EPA cannot consider the cost 
to industry of reducing their pollution of the public’s air in the 
standard-setting stage of the process. The law says we have to go 
to where the science takes us. We have to put the public health 
first. We have to save consideration of cost-benefit analyses for the 
implementation phase. 

And on that note, Mr. Chairman, we take very seriously our re- 
sponsibility to work with the States, local governments, businesses 
large and small, to find the most common-sense, cost-effective ways 
to implement any revisions to the air standards if in the end revi- 
sions are, in fact, adopted. 

Mr. Chairman, one of the primary intentions of the Clean Air Act 
is truth in Government. The act is designed specifically to prevent 
us from ever getting to a point where the Government tells Ameri- 
cans their air is healthy to breathe when, in fact, it is not. That 
is why the law puts the public health above all else. 

Have we reached the point where, for the first time over the suc- 
cessful 26-year history of the Clean Air Act, Americans would ele- 
vate other concerns above their own health, the health of their chil- 
dren? That, Mr. Chairman, is for Congress to ultimately decide. In 
the meantime, EPA will adhere to the law. 

Thank you, Mr. Chairman. I am more than happy to answer any 
questions. 

[The prepared statement of Ms. Browner follows:] 
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TESTIMONY OF CAROL M. BROWNER 
ADMINISTRATOR 

U.S. ENVIRONMENTAL PROTECTION AGENCY 
BEFORE THE 

SUBCOMMITTEE ON NATIONAL ECONOMIC GROWTH, NATURAL 
RESOURCES, AND REGULATORY AFFAIRS 
OF THE 

COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT 
U.S. HOUSE OF REPRESENTATIVES 

April 23, 1997 

Mr. Chairman, Members of the Subcommittee, thank you for inviting me to 
discuss the Environmental Protection Agency's (EPA's) proposed revisions to the 
national ambient air quality standards for particulate matter and ozone. 

On these two pollutants, over the past three-and-a-half years, EPA has 
conducted one of its most thorough and extensive scientific reviews ever. That review 
is the basis for the new, more stringent standards for particulate matter and ozone that 
we have proposed in order to fulfill the mandate of the Clean Air Act. 

On average, an adult breathes in about 1 3,000 liters of air each day. Children 
breathe in 50 percent more air per pound of body weight than do adults. 

For 26 years, the Clean Air Act has promised American adults and American 
children that they will be protected from the harmful effects of dirty air - based on best 
available science. Thus far, when you consider how the country has grown since the 
Act was first passed, it has been a tremendous success. Since 1970, while the U.S. 
population is up 28 percent, vehicle miles travelled are up 116 percent and the gross 
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domestic product has expanded by 99 percent, emissions of the six major pollutants or 
their precursors have drooped by 29 percent. 

The Clinton Administration wews protecting public health and the environment 
as one of its highest priorities. We have prided ourselves on protecting the most 
vulnerable among us - especially our children - from the harmful effects of pollution. 
When it comes to the Clean Air Act, I take very seriously the responsibility the 
Congress gave me to set air quality standards that "protect public health with an 
adequate margin of safety" - based on the best science available. 

The standard-setting process includes extensive scientific peer review from 
experts outside of EPA and the federal government Based on the best available 
science, I have proposed new standards for particulate matter and ozone that I believe 
are required to protect the health of the American people. 

Under the law, we are not to take costs into consideration during the standard 
setting phase of the process. This has been the case through six Presidential 
administrations and 14 Congresses, and has been reviewed by the courts. We believe 
this approach remains appropriate. However, once we revise any given air quality 
standard, it is both appropriate and, indeed, aitical that we work with states, local 
governments, industry and others to develop the most cost-effective, common-sense 
strategies and programs possible to meet those new health standards. 

I want to be clear that at this point we have only proposed revisions to the 
standards for these two pollutants. We take very seriously our obligation to carefully 
consider all public comments on these proposals before making a final decision. We 
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have heard from small businesses, industry, state and local governments, and other 
citizens like the elderly, children, doctors and people with asthma. While we have 
proposed specific levels for each pollutant, we also asked for comment on a wide range 
of alternative options. I do not intend to make a final decision until comments on all of 
those alternative options have been carefully considered. 

I would like to describe for you the basis for my recent decisions to propose 
revisions to the particulate matter and ozone standards. I would also like to discuss 
some of the innovative approaches we are undertaking to ensure that any newly 
revised standard would be met in the most common-sense, cost-effective way possible. 
Background 

The Clean Air Act directs EPA to identify and set national standards for certain 
air pollutants that cause adverse effects to public health and the environment. EPA 
has set national air quality standards for six common air pollutants - ground-level 
ozone (smog), particulate matter (measured as PM-10, or particles 10 micrometers or 
smaller in size), carbon monoxide, lead, sulfur dioxide, and nitrogen dioxide. 

For each of these pollutants, EPA sets what are known as "primary standards" to 
protect public health. EPA can also establish "secondary standards" to protect the 
public welfare, including the environment, crops, vegetation, wildlife, buildings and 
monuments, visibility, climate, soils, water, economic value, and so forth. 

Under the Clean Air Act, Congress directs EPA to review these standards for 
each of the six pollutants every five years. The purpose of these reviews is to 
determine whether the scientific research available since the last review of a standard 
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indicates a need to revise that standard. The ultimate purpose is to ensure that we are 
continuing to provide adequate protection of public health and the environment. Since 
EPA originally set the national air quality standards (most were set in 1971), only two of 
ERA'S reviews of these standards have resulted in revised primary standards - in 
1979, EPA revised the ozone standard to be less stringent; and in 1987, EPA revised 
the particulate matter standard to focus on smaller particles (those less than 10 
micrometers in diameter), instead of all sizes of suspended particles. 

By the early 1990's, about 3,000 new studies had been published on the effects 
of ozone and there was an emerging body of epidemiological studies showing 
significant health effects associated with particulate matter. EPA was sued by the 
American Lung Association to complete its ongoing ozone review and make decisions 
on both the ozone and particulate matter standards. In March 1 993, 1 announced my 
decision ngt to revise the ozone standards at that time and committed to accelerate the 
next review in light of new scientific evidence on human health effects. A number of 
public peer review meetings were held on the new studies and on the draft Criteria 
Document throughout 1993. Soon afterwards, in Febmary 1994, 1 issued a Federal 
Register notice committing the Agency to meeting an expedited schedule for 
completion of the scientific assessment and review of the standards. The scientific 
analysis and review for both pollutants are completed and EPA proposed revisions to 
the two standards late last year. I have previously stated my intention to announce 
final decisions on both pollutants by July 19, 1997. 


4 



364 


Although the reviews for both the ozone and particulate matter standards have 

been accelerated, I gave them very high priority and focused the necessary resources 

on them to ensure that we conducted an exhaustive and open review of the science. 

The criteria documents alone were six Inches thick for particulate matter and three 

inches thick for ozone. I believe that our decision-making process on ozone and 

particulate matter has been thorough, complete and, as I will describe, based on 

extensive peer-reviewed science. 

Extensive Scientific Review Process 
Used to Review the Ozone and Particulate 
Matter National Air Quality Standards 

EPA undertakes an extensive scientific and technical assessment process 
during the standard review for each air pollutant. This includes developing (1 ) a 
"criteria document’ which reflects the latest scientific knowledge on the kind and extent 
of all Identifiable effects on public health or welfare of the pollutant, and (2) a detailed 
scientific and technical assessment, known as a "staff paper." Using information in the 
criteria document, the staff paper arrays a range of policy alternatives based on the 
scientific evidence and makes recommendations to me. Both of these documents go 
through extensive public and external scientific peer review. 

The "criteria document" Is a comprehensive assessment that includes hundreds 
or sometimes thousands of studies that have been published in peer review journals. 
My Office of Research and Development holds a series of peer review workshops on 
draft chapters of the criteria document. Once the entire document has been completed 
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in draft form, it is further reviewed by the public and the Clean Air Scientific Advisory 
Committee, orCASAC. 

As you know, the CASAC is a Congressionally established panel of external 
science experts appointed by EPA. During the review for each air pollutant, the panel 
is augmented with additional scientific and technical consultants who have expertise 
related to that pollutant and its effects. In total, there were 21 scientists and technical 
experts from academia, research institutes, public health organizations and industry 
who reviewed the particulate matter criteria document and staff paper, and 16 who 
reviewed the ozone criteria document and staff paper. The recent ozone and 
particulate matter CASAC reviews were chaired by George Wolff, an atmospheric 
scientist from General Motors. CASAC meetings are open to the public. 

The CASAC panel reviews the draft criteria documents and the key underlying 
studies, and makes recommendations for revisions to the criteria document. Industry, 
state and local agendas, and other members of the public also submit extensive 
comments on the draft criteria documents. My staff then revises the document and 
submits it tor another review by the CASAC and the public. This process sometimes 
repeats itself two or three times until the CASAC sends EPA what is known as a 
"closure" letter, pronouncing the criteria document as adequate to be used as a basis 
for a decision on whether or not a given standard should be revised. 

Staff in my Office of Air and Radiation also develops a "staff paper." The 
purpose of the staff paper Is to identify the most policy-relevant information contained 
in the criteria document and the critical elements that the EPA staff believes should be 
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considered in the review of the standards. The staff paper typically includes 

quantitative exposure and risk analyses. This document also includes staff 

recommendations of ranges of alternative standards that should be considered in any 

decision I may make on revising a standard. Like the criteria document, this draft staff 

paper is subject to review by the public and the CASAC panel. And like the criteria 

document, the staff paper often undergoes two or more reviews - where the scientific 

panel recommends changes and my staff responds to those recommendations -- before 

the CASAC issues a letter of "closure" on it as well. At that point the staff paper, along 

with the criteria document, is ready for me to use in deciding whether it is appropriate to 

propose any revisions to the standards. 

Public Involvement in the Ozone 
and Particulate Matter Decisions 

Throughout the three-and-a-half year process of developing our proposed 
standards, we have remained committed to analyzing the science in an open public 
forum and ensuring broad public input. In February 1994, for example, we published In 
the Federal Register the schedule we intended to follow for the review of the ozone 
standard which identified the opportunities for public comment and public meetings. 

Each meeting held with the CASAC on criteria documents and staff papers is 
open to the public. For the ozone and particulate matter reviews, we held 1 1 CASAC 
meetings totaling more than 124 hours of public discussion on the criteria documents 
and staff papers. All of these meetings were announced in the Federal Register and 
open to the general public. In addition to the public meetings and the public review and 
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comment on the criteria documents and staff papers, the public has had several other 
opportunities to provide input to a decision on the ozone and particulate matter 
standard revisions. 

In June 1996, EPA published in the Federal Register an Advance Notice of 
Proposed Rulemaking describing the key issues under consideration and time frames 
for decisions on the two standards. In July 1996, we held national public meetings in 
Philadelphia and St. Louis, where we presented these key issues and options we were 
considering on the two standards and received extensive comments from the public. 
About 100 representatives of industry, state and local governments, and members of 
the public provided comments at those meetings. 

When I announced the proposed revisions last November, I established a 
virtually unprecedented system for the public to provide their comments. In addition to 
the normal docketing process for receipt of public comments, I had a national toll-free 
telephone hotline (1-888-TELL-EPA) established to encourage the broadest amount of 
public comment possible. During the public comment period EPA received more than 
14,000 calls from the public. 

We have also made several key documents, including the staff papers, criteria 
documents, and risk assessments, available to the public over the Internet. We 
established a system for people to submit their comments via E-mail over the Internet. 
We received more than 4,000 comments through E-mail during the public comment 
period. Again, my goal was to encourage the broadest array of public comment 
possible. 
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We also held two days of public hearings on the proposed standard revisions in 
each of three cities - Salt Lake City, Chicago and Boston. In addition, we held a day- 
long public hearing in Durham, North Carolina on our associated proposal for air quality 
monitoring for particulate matter. At these hearings, more than 400 citizens and 
organizations provided testimony about their views of our proposed standards. 

We have taken other steps to expand the public discourse on these matters. 

We have held two national satellite telecasts broadcast around the Nation to answer 
questions on the standards from officials from state and local governments, industries 
and other groups. We also worked with the Air and Waste Management Association, a 
national organization of industry, government and other air pollution control experts, to 
hold public meetings on the new standards at more than ten different locations. 

Beyond that, my regional offices have held public forums around the Nation to discuss 
the issues associated with any possible revision to these air quality standards. My 
regional office staff also participated in hearings that states such as California, Texas 
and Washington and cities like New York City held on these proposed standard 
revisions. 

Rationale for EPA's Proposed Revision 
of the Ozone Standards 

Since the mid-1980's, there have been more than 3,000 scientific studies 
published that are relevant to our understanding of the health and environmental 
effects associated with ground-level ozone. These peer-reviewed studies were 
published in independent scientific journals and included controlled human exposure 
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studies, epidemiological field studies involving millions of people (including studies 
tracking children in summer camps), and animal toxicological studies. Taken as a 
whole, the evidence indicates that, at levels below the current standard, ozone affects 
not only people with impaired respiratory systems, such as asthmatics, but healthy 
children and adults as well. Indeed, one of the groups most exposed to ozone is 
children who play outdoors during the summer ozone season. 

Certain key studies, for example, showed that some moderately exercising 
individuals exposed for 6 to 8 hours at levels as low as 0.08 parts per million (ppm) (the 
current ozone standard is set at 0.12 ppm and focuses on 1-hour exposures) 
experienced adverse health effects such as decreased lung function, respiratory 
symptoms, and lung inflammation. Other recent studies also provide evidence of an 
association between elevated ozone levels and increases in hospital admissions. 
Animal studies demonstrate impairment of lung defense mechanisms and suggest that 
repeated exposure to ozone over time might lead to permanent structural damage In 
the lungs, though these effects have not been corroborated in humans. 

As a result of these and other studies, EPA’s staff paper recommended that the 
current ozone standard be revised from the current one-hour form (that focuses on the 
highest "peak" hour in a given day) to an 8-hour standard (that focuses on the highest 
eight hours in a given day). It also recommended setting an 8-hour standard in the 
range of 0.07 ppm to 0.09 ppm, with multiple exceedances (between one and five per 
year). 


10 



370 


The CASAC panel reviewed the scientific evidence and the EPA staff paper and 
was unanimous in its support of eliminating the one-hour standard and replacing it with 
an eight-hour standard. While I do not base my decisions on the views of any 
individual CASAC member (as a group they bring a range of expertise to the process), 
it is instructive to note the views of the individual members on these matters. While ten 
of the 16 CASAC members who reviewed the ozone staff paper expressed their 
preferences as to the level of the standard, all believe it is ultimately a policy decision 
for EPA to make. All ten favored a multiple exceedance form. Of the four human 
health experts on the CASAC panel, three favored a level of 0.08 ppm and the other 
favored a level of either 0.08 or 0.09 ppm. No panel member favored a standard level 
of 0.07 ppm; three others favored 0.09 ppm, and one favored either 0.09 or 0.10 ppm 
combined with new public health advisories when ozone concentrations are at or above 
0.07 ppm. 

Consistent with the range of standards viewed as appropriate by CASAC 
scientists and included In the EPA staff paper, we proposed a new eight-hour standard 
at 0.08 ppm, with a form that allows for multiple exceedances, by taking the third 
highest reading each year and averaging those readings over three years. We asked 
for comments on a number of alternative options, ranging from eight-hour levels of 0.07 
to 0.09 ppm to an option that would retain the existing standard. Just as a point of 
reference, based on our recent analysis of children outdoors in 9 cities throughout the 
country, the current one-hour ozone standard of 0.12 ppm is roughly equivalent to a 
0.09 ppm 8-hour standard with approximately two to three exceedances. 
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We considered a number of complex public health factors in reaching the 
decision on the level and form proposed. The quantitative risk assessments that we 
performed indicated differences in risk to the public among the various levels within the 
recommended ranges, but they did not by themselves provide a clear break point for a 
decision.' EPA’s risk assessments showed that there are hundreds of thousands of 
children not protected under the current standard who would obtain additional 
protection under a revised standard. 

Also, consistent with ERA'S prior decisions over the years, I determined that 
setting an appropriate air quality standard for a pollutant for which there is no 
discernible threshold means that factors such as the nature and severity of the health 
effects involved, and the nature and size of the sensitive populations exposed, are very 
important. As a result, I paid particular attention to the health-based cohcerns reflected 
in the independent scientific advice and gave significant consideration to the advice of 
the health professionals on the CASAC. This is particularly important given the fact 
that one of the key sensitive populations would be children active outdoors. The 
decision to propose at the 0.08 ppm level reflects this, because, though it is in the 
middle of the range recommended for consideration by CASAC and the EPA staff 
paper, as a policy choice it reflects the lowest level recommended by individual CASAC 
panel members and it is the lowest level tested and shown to cause effects in 
controlled human-exposure health studies. Of the four human health experts on the 

'CASAC itself agreed that there are a continuum of effects — even down to background — and that 
there is no ‘bright line’ distinguishing any of the proposed standards as being significantly more protective of 
public health. 
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CASAC panel, three favored a level of 0.08 ppm and the other favored a level of either 
0.08 or 0.09 ppm. 

Finally, air quality comparisons have indicated that meeting a 0.08 ppm, third 
highest concentration, eight-hour standard (as proposed by ERA) would also likely 
result in nearly all areas not experiencing days with peak 8-hour concentrations above 
the upper end of the range (0.09 ppm) referred to in the CASAC closure letter and the 
ERA staff paper. Given the uncertainties associated with this kind of complex health 
decision, ERA has also looked at the reduction in people exposed to ozone 
concentrations that are above the highest level recommended by any member of the 
CASAC panel (i.e., 0.09 ppm). Recent air quality data indicate that meeting a 0.08 ppm 
third-highest concentration (as proposed by ERA) would result in all but 1% of areas 
avoiding days with peak 8-hour concentrations above the 0.09 ppm level. By 
comparison, a 0.08 ppm standard set at the upper end of the range of concentrations 
(5th highest) would result in 17% of areas exceeding the 0.09 level. 

It is also important to note that ozone causes damage to vegetation including: 

• interfering with the ability of plants to produce and store food, so that 
growth, reproduction and overall plant growth are compromised: 

• weakening sensitive vegetation, making plants more susceptible to 
disease, pests, and environmental stresses; and, 

• reducing yields of economically important crops like soybeans, kidney 
beans, wheat and cotton. 
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Nitrogen oxides are a class of the key pollutants that causes ozone. Controlling these 
pollutants also reduces the formation of nitrates that contributes to fish kills and algae 
blooms in sensitive waterways, such as the Chesapeake Bay. 

As part of its review of the ozone science, the CASAC panel unanimously 

advised that ERA set a secondary standard more stringent than the current standard in 

order to protect vegetation from the effects of ozone. However, agreement on the level 

and form of the secondary standard was not reached. 

Rationale for EPA's Proposed Revision 
to the Particulate Matter Standards 

For the particulate matter standard review, ERA assessed hundreds of peer 
reviewed scientific research studies, including numerous community-based 
epidemiological studies. Many of these community-based health studies show 
associations between particulate matter (known as PM) and serious health effects. 
These include premature death of tens of thousands of elderly people or others with 
heart and/or respiratory' problems each year. Other health effects associated with 
exposure to particles include aggravation of respiratory and cardiovascular disease, 
including more frequent attacks of asthma in children. The results of these health 
effects have been significantly increased numbers of missed work and school days, as 
well as increased hospital visits, illnesses, and other respiratory problems. 

The recent health studies and a large body of atmospheric chemistry and 
exposure data have focused attention on the need to address the two major 
subfractions of PM-10 - “fine" and “coarse" fraction particles - with separate programs 
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to protect public health. The health studies have indicated a need to continue to stay 
focused on the relatively larger particles or “coarse” fraction that are a significant 
component of PM-10 and are controlled under the current standards. We continue to 
see adverse health effects from exposures to such coarse particles above the levels of 
the current standards. As a result, CASAC scientists agreed that existing PM-10 
standards should be maintained for the purpose of continuing to control the effects of 
exposure to coarse particles. 

However, twenty-one of the new health and atmospheric science studies have 
highlighted significant health concerns with regard to the smaller "fine" particles (those 
at or below 2.5 micrometers in diameter) or Tine’ particle indicators. These particles 
are so small that several thousand of them could fit on the type-written period at the 
end of a sentence. In the simplest of terms, fine particles are of health conoern 
because they can remain in the air for long periods, both indoors and outdoors, and 
can easily penetrate and be absorbed in the deepest recesses of the lungs. These fine 
particles can be formed in the air from sulfur or nitrogen gases that result from fuel 
combustion and can be transported many hundreds of miles. They can also be emitted 
directly into the air from sources such as diesel buses and some industrial processes. 
These fine particles are not only associated with serious health effects, but they also 
are a major reason for visibility impairment in the United States in places such as 
national parks that are valued for their scenic views and recreational opportunities. For 
example, visibility in the eastern United States should naturally be about 90 miles, but 
has been reduced to under 25 miles. 
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EPA analyzed peer-reviewed studies connparing death rates and particle 
concentrations in cities with populations of more than five-and-a-half million people that 
directly related effects of ’tine'' particle concentrations to human health. Another study 
of premature mortality tracked almost 300,000 people over the age of 30 in 50 U.S. 
cities. After adjusting for the other risk factors, PM-2.5 concentrations were found to be 
associated with a 17 % inaease in total mortality between cities with the least and most 
polluted air. 

Based on the health evidence reviewed, the EPA staff paper recommended that 
EPA consider adding "fine particle" or PM-2.5 standards, measured both annually and 
over 24 hours. The staff paper also recommended maintaining the current annual 
and/or 24-hour PM-10 standards to protect against coarse fraction exposures, but in a 
more stable form for the 24-hour standard. This more stable form would be less 
sensitive to extreme weather conditions. 

When CASAC reviewed the staff paper, 19 out of 21 panel members 
recommended establishment of new standards (daily and/or annual) for PM-2.5. They 
also agreed with the retention of the cunent annual PM-10 standards. Fourteen of 
twenty-one CASAC members favored consideration of retention of the 24-hour PM-10 
standard in a more stable fomn. 

Regarding the appropriate levels for PM-2.5, staff recommended consideration 
of a range for the 24-hour standard of between 20 and 65 micrograms per cubb meter 
(ug/m3) and an annual standard to range from 12.5 to 20 ug/m3. individual members 
of CASAC expressed a range of opinions about the levels and averaging times for the 
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standards based on a variety of reasons. Four panel members supported specific 
ranges or levels within or toward the lower end of the ranges recommended in the ERA 
staff paper. Se^n panel members recommended ranges or levels near, at or ^x>ve 
the upper end of the ranges specified in the ERA staff paper. Eight other panel 
members declined to select a specific range or level. 

Consistent with the advice of the ERA staff paper and CASAC scientists, in 
Noverrtoer last year, I proposed adding new standards for PM-2.5. Specifically, based 
on public health considerations, 1 proposed an annual standard of 15 ug/m3 and a 24- 
hour standard of 50 ug/m3. In terms of the relative protection afforded, this proposal is 
approximately in the lower portion of the ranges or options recommended by those 
CASAC panel members who ctwse to express their opinions on specific levels. 
However, taking into account the form of the standard proposed by ERA we 
understand that the proposal would fall into the lower to middle portion of the ranges or 
options. In order to ensure the broadest possible consideration of alternatives, I also 
asked for comment on options both more and less protective than the levels I 
proposed. 

Also consistent with the advice of the ERA staff paper and fourteen of twenty- 
one CASAC scientists, I proposed to retain the current annual RM-10 standard and to 
retain the current 24-hour PM-10 standard, but with a more stable form. I also 
requested comment on whether the addition of fine particle standards and the 
maintenance of an annual PM-10 standard means that we should revoke the current 
24-hour PM-10 standard. 
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As has been the case throughout the 25-year history of environmental standard 
setting, uncertainty has played an important role in decision making on the particulate 
matter standards. Specifically, the uncertainty about the exact mechanism causing the 
observed health effects has led some to argue that not enough is known to set new or 
revised standards. In this case, however, because of the strong consistency and 
coherence across the large number of epidemiological studies conducted in many 
different locations, the seriousness and magnitude of the health risks, and/or the 
fundamental differences between Tine" and "coarse" fraction particles, the CASAC 
scientists and the experts in my Agency clearly believed that "no action" was an 
inappropriate response. The question then became one of how best to deal with 
uncertainty - that is, how best to balance the uncertainties with the need to protect 
public health. 

Given the nature and severity of the adverse health effects, I chose to meet the 
Congressional requirement of providing the public with an "adequate margin of safety," 
by proposing PM-2.5 standards within the ranges recommended in the EPA staff paper 
and commented upon in the CASAC closure letter. I believe the levels chosen are 
consistent with the independent, scientific advice given me about the relationship 
between the observed adverse health effects and high levels of fine particle pollution. 
That advice led to a proposed decision toward the lower end of the range of levels for 
the annual standard, which is designed to address widespread exposures, and toward 
the middle of the range for the 24-hour standard, which would serve as a backstop for 
seasonal or localized effects. 
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One final note on particulate matter. Some have suggested we need more 
research before decisions are made about these standards. I strongly support the 
need for continued scientific research on this and other air pollutants as a high priority. 
However, as we pursue this research, we must simultaneously take all appropriate 
steps to protect public health. Because of the magnitude of the risk to the public from 
fine particles, I have proposed to move ahead with strategies to control these 
pollutants. 

Access to Raw Data Underfying Ozone 
and Particulate Matter Health Studies 

Many peer-reviewed studies have reported associations between particulate 
matter and premature death. In the early 1990's, several studies were published 
showing associations at levels below the current particulate matter standards. Some 
critics began raising questions about the extent to which the results could be 
reproduced and the availability of the underlying data. In response, ERA helped to 
arrange an effort to conduct a reanalysis of several such studies, by an independent 
group of investigators under the auspices of the Health Effects Institute (HEI), a highly 
respected research organization jointly funded by ERA and several motor vehicle and 
engine manufacturers. The original investigators of several studies, including studies 
conducted at Harvard University, Brigham Young University, and the San Francisco 
Bay Area Air Quality Management District, provided their raw data sets to the HEI 
investigation team for reanalysis. HEI's reanalysis produced numerical results from the 
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data sets for all six locations that closely agree with and, in general, confirm those of 
the original investigators. 

These studies have been subjected to an appropriate peer review process when 
they were published in reputable scientific journals. Given the consistency and 
coherence of the scientific evidence and the scrutiny the studies have received in peer 
review and in the extensive scientific review process described above, EPA does not 
believe that review of the raw data underlying these studies is necessary. 

Nevertheless, in the interest of facilitating broad public understanding in the rulemaking 
process, on January 31, 1997, I instructed my staff to write to the principal investigators 
of the studies in question and urge them to make the data underlying their studies 
available to interested parties. 

As described to us in a recent letter, Harvard has asked the HEI to establish a 
process for reviewing the data in the Six Cities Study. While EPA believes that, as a 
general principle, data underlying these and other studies should be made available, 
the Agency respects the fact that revealing underlying data can raise significant 
proprietary, legal and ethical issues concerning confidentiality. Many of these studies 
use highly personal information, including medical data, which were obtained through 
promises of confidentiality, Data-sharing arrangements must, therefore, appropriately 
accommodate interests both in making data accessible to interested scientists and in 
protecting the confidentiality and proprietary nature of the information contained within 
them. It appears that the approach being pursued by Harvard with HEI appropriately 
accommodates these interests. Similarly, ttie American Cancer Society, which 
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maintains the extensive data underlying the largest of these epidemiological studies, 

also has an appropriate protocol for public access by qualified researchers. 

Costs and Benefits Associated with National 
Ambient Air Quality Standards and 
EPA's Regulatory Impact Analysis 

Throughout the 25-year history of the Clean Air Act, national ambient air quality 
standards have been established based on an assessment of the science concerning 
the effects of air pollution on public health and welfare. Costs of meeting the standards 
and related factors have never been considered in setting the national ambient air 
quality standards themselves. As you can see from the description of the process I 
went through to choose proposed levels on ozone and particulate matter, the focus has 
been entirely on health, risk, exposure and damage to the environment. 

I continue to believe that this is entirely appropriate. Sensitive populations like 
children, the elderly and asthmatics deserve to be protected from the harmful effects of 
air pollution. And the American public deserves to know whether the air in its cities and 
counties is unsafe or not; that question should never be confused with the separate 
issues of how long it may take or how much it may cost to reduce pollution to safe 
levels. Indeed, to allow costs and related factors to influence the determination of what 
levels protect public health would be to mislead the American public in a very 
fundamental way. 

While cost-benefit analysis is a tool that can be helpful in developing strategies 
to implement our Nation's air quality standards, we believe it is inappropriate for use to 
set the standards themselves. In many cases in the past, cost-benefit analysis has 
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overstated costs. Many kinds of benefits are virtually impossible to quantify - how do 
we put a dollar value on reductions in a child's lung function or the premature aging of 
lungs or increased susceptibility to respiratory infection? >Very often we cannot set a 
value and these types of health benefits are, in effect, counted as zero. At the same 
time, both EPA and industry have historically tended to overstate costs of air pollution 
control programs. In many cases, industry finds cheaper, more innovative ways of 
controlling air emissions than could be anticipated by EPA. For example, during the 
1990 debates on the Clean Air Act's acid rain program, industry initially projected the 
costs of an emission allowance (the authorization to emit one ton of sulfur dioxide) to 
be approximately $1 ,500, while EPA projected those same costs to be $450 to $600. 
Today those allowances are selling for approximately $100. 

Another example involves EPA's regulations in the 1970's and 1980's to reduce 
emissions of smog-forming volatile organic compounds from coating and printing 
operations. Industry developed powder coatings and ultraviolet light-cured coatings 
that not only reduced emissions to the EPA-required levels, but for these uses 
essentially eliminated emissions altogether. In addition to saving industry the high cost 
of equipment for the collection and destruction of volatile organic compounds, these 
coatings provide for faster production, improved efficiency, reduction in energy costs 
and frequently improved performance. The coating industry has since developed new 
export markets. The combination of the Clean Air Act and the European goal of zero 
emissions of volatile organic compounds is driving the industry to develop new 
techniques. Although the coating industry as a whole predicts growth of two to three 
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percent, the powder and UV-cured coatings are growing much faster to meet the needs 
of customers to reduce emissions of volatile organic compounds. 

On the other hand, the Clean Air Act has always allowed EPA and the states to 

consider costs and feasibility of meeting standards in devising attainment strategies, 

and in setting deadlines for cities and counties to comply with air quality standards. 

This is certainly the case for any revision we might make to either the ozone or the 

particulate matter standards. This process has worked well. In fact, our preliminary 

studies indicate that from 1970 to 1990 implementation of the Act's requirements has 

resulted in significant monetizable benefits many times the costs for that same period. 

Finding Common-Sense. Cost-Effective Strategies 
for Implementing a Revised Ozone or PM Standard 

If we ultimately determine that protection of public health requires the revision of 
one or both of these standards, the Clean Air Act gives us the responsibility to devise 
new strategies and deadiines for attaining the revised standards. In doing so, we are 
determined to develop the most cost-effective, innovative strategies for state 
implementation, and to ensure a smooth transition from current efforts. 

To meet this goal, we have used the Federal Advisory Committee Act (FACA) to 
establish a Subcommittee for Ozone, Particulate Matter and Regional Haze 
Implementation Programs. It is composed of almost sixty members of state and local 
agencies, industry, small business, environmental groups, other federal agencies and 
other groups and includes five working groups comprised of another 100 or so 
members of these same kinds of organizations. 
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The Subcommittee and the various workgroups have been meeting regularly for 
well over a year to hammer out innovative strategies for EPA and the states to consider 
in implementing any revised standards. Members from industry, state governments and 
others are putting forward position papers advocating innovative ways to meet air 
quality standards. It is our beiief that results from this Subcommittee process will lead 
to innovative approaches for implementing any new standards. The Subcommittee will 
continue to meet over the next year to help develop cost-effective, common-sense 
implementation programs. 

The issues being addressed by the Subcommittee include: 

• What will be the new deadlines for meeting any new standards? [If EPA 
tightens a standard, it has the authority to establish deadlines of up to ten 
years — with the possibility of two additional one-year extensions - 
beyond the date an area is designated "nonattainment."] 

• What will be the size of the area considered "nonattainment?" [If it revises 
an air quality standard, EPA has the ability to change the size of the 
affected nonattainment areas and focus control efforts on those areas that 
are causing the pollution problems, not just the downwind areas that are 
monitoring unhealthy air ] 

• How do we address the problem of the pollutants that form ozone and/or 
fine particles being transported hundreds of miles and contributing to 
nonattainment problems in downwind areas? 
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■ What kinds of control strategies are appropriate for various nonattainment 
areas? Can we use the experience of the past several years to help 
states target those control strategies that are the most cost-effective? 

• How can we promote innovative, market-based air pollution control 
strategies? 

The implementation of these new standards is likely to focus on sources like 
cars, trucks, buses, power plants and cleaner fuels. In some areas, as with the current 
standards, our analysis shows that reaching the standards will present substantial 
challenges. All of the air pollution control programs we are pursuing to meet the 
current ozone and particulate matter standards, as well as programs to implement other 
sections of the Clean Air Act, will help meet any revised standards. For example, the 
sulfur dioxide reductions achieved by the acid rain program will help greatly reduce 
levels of fine particles, particularly In the eastern United States. Cleaner technology in 
power plants would also greatly reduce the nitrogen oxides that help form ozone across 
the eastern United States. 

Response to Small Business Concerns 

In announcing the proposed ozone and particulate matter standards last 
November, I initiated steps to further expand the membership of the Federal Advisory 
Subcommittee to include more representation from small business and local 
governments. 

We are also following Small Business Regulatory Enforcement Fairness Act 
(SBREFA) procedures to conduct small-business panels for collecting advice and 
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recommendations on how states could lessen the impacts on small business and other 
small entities as the states develop their implementation plans. While I have 
concluded that SBREFA did not require such panels for the national ambient air quality 
standards rulemakings because those rulemakings, if promulgated, would not establish 
direct requirements on small entities, we believe that the panels, and the related FACA 
activities, will prove very useful in helping us develop guidance and other materials to 
help and encourage the states to minimize small-business impacts. We are currently 
considering recommending to the states a number of mitigating measures, such as 
small-business exemptions, longer compliance schedules, and flexible approaches 
such as emissions trading. We expect to get more good ideas from small-business 
representatives as the panel process and FACA meetings proceed. In short, we are 
taking seriously small business concerns as we look toward implementation of any new 
or revised standards. 

I intend to announce our proposals on implementation of the proposed new 
standards in phases that correspond to the Federal Advisory Committee Act 
Subcommittee's schedule for deliberating on various aspects of the program. I have 
previously stated my intention to propose the first phase of that program at the same 
time that I announce our final decision on revisions to the ozone and particulate matter 
standards. 
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Conclusions 

Mr. Chairman, the issues we are discussing today are critical to the state of the 
Nation's public health and environment. It is imperative that the American public 
understand these important issues. I am hopeful that this and other hearings and 
public forums will help focus the national debate on the real health and environmental 
policy implications of these national air quality standards. 

In the Clean Air Act, the Congress has given me the responsibility to review 
every five years the most recent science to determine whether revisions to national air 
quality standards are warranted. In doing so, the law tells me to protect the public 
health with an adequate margin of safety. 

We are constantly reviewing the science associated with these standards, but 
we do not often propose revisions to them. I have done so in the case of ozone and 
particulate matter because of significant new scientific evidence. For the past three 
and a half years we have targeted our resources to conduct a thorough, intensive 
review of this scientific evidence. The scope and depth of this review process has 
been based on virtually unprecedented external peer review activities. 

Given the sensitive populations affected by these pollutants - children, 
asthmatics, the elderly — as well as possible effects on outdoor workers and other 
healthy adults, I determined that it was appropriate to propose standards that tended to 
fall toward the lower end of the range of protection supported by our independent 
science advisors and recommended by experts in my technical offices. Based on the 
record before the Agency at the time of proposal, including the advice and 
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recommendations of the CASAC panefs, it was my view - subject to further 
consideration based on public comments — that the proposed standards were requisite 
to protect public health, including sensitive populations, with an adequate margin of 
safety. 

At the same time, I recognize that the proposed standards involve issues of 
great complexity and we are currently reviewing a broad range of comments from 
affected and interested parties. As I have described, we have gone to unprecedented 
lengths to provide the public with opportunities to express their views on the proposed 
standards. We also expressly requested comments on options (including alternative 
levels and forms of the standards) that are both more protective and less protective 
than the levels we proposed. We intend to give serious consideration to these 
comments. 

Mr, Chairman, this concludes my written statement. I will be happy to answer 
any questions that you might have. 
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Mr. McIntosh. Thank you very much, Administrator Browner. 

Now, I think all of us agree that we wanted to have the best pub- 
lic policy and the process should lead to that. But the process is 
also designed to ensure that all participants and all Americans 
have certain rights to have their views considered. 

One of the key changes that Congress made last year in the reg- 
ulatory process and in the Clean Air Act effectively was the Regu- 
latory Flexibility Act and the Small Business Regulatory Enforce- 
ment and Fairness Act, sometimes referred to as SBREFA. 

It is my understanding that in the Federal Register notice that 
EPA published on December 13th, they indicate that they do not 
believe the proposed air quality standards are subject to those re- 
quirements since the standards, in and of themselves, do not re- 
quire small entities to comply with any rulemaking. 

In other words, the Agency seems to argue that State regulations 
implementing the quality standards might establish requirements 
applicable to small entities, but the standard itself would not. 

One of my colleagues, Mr. Snowbarger, pointed out to me the 
other day this is somewhat like saying that although the IRS 
issues regulations, and we are all required to file tax returns, we 
are not really affected until we start making money. I think all of 
us realize the absurdity of that type of logic. 

Now, in a letter dated November 18, 1996, the Clinton adminis- 
tration Small Business Administration — and I would like to submit 
the letter to the record — wrote to you, Jere Glover, who is the chief 
counsel for advocacy, pointed out in this letter, on page 2, that 
SBREFA does apply to this rulemaking. 

How can you say that EPA could not conduct a regulatory flexi- 
bility analysis when your own administration’s Small Business Ad- 
ministration says you can and you must? 

Ms. Browner. Obviously, within an administration, each indi- 
vidual agency and department has a responsibility to review the 
laws, to review Executive orders, to review guidances, and make an 
appropriate determination from their perspective. 

There is an 0MB process — and I know Ms. Sally Katzen will be 
testifying later as to that process — where, appropriately, these kind 
of issues are raised and discussed. 

At the conclusion of that process, it was the judgment of the Of- 
fice of Management and Budget to clear EPA’s proposed rule for 
public comment, and that is where we now find ourselves in the 
process, taking extensive public comment and analyzing that public 
comment. 

Mr. McIntosh. In spite of the serious risk that by not following 
the legal advice of the controlling agency, the Small Business Ad- 
ministration, that if the rulemaking went forward without that im- 
pact analysis on small business and small towns, that it would be 
subject to a challenge in court? 

Ms. Browner. We don’t doubt that there will be lots of people, 
some from industry and other places, who will no doubt challenge 
whatever decision we ultimately make, whether that is a decision 
to retain the current standards or to strengthen the current stand- 
ards to provide additional public health protections. I don’t doubt 
this will find itself in court, as do many of the decisions I make 
on behalf of the American people and their health protection. 
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Mr. McIntosh. By not following this new process, I am very wor- 
ried that that will exacerbate that problem and further delay ef- 
forts to clean the air. 

Now, one way EPA could ensure that the Small Business Regu- 
latory Enforcement Act is not a problem would be to exempt small 
entities from the implementing control measures in its standards. 
Now, are you prepared to commit to that type of exemption? 

Ms. Browner. If I might just step back for a moment, Mr. Chair- 
man, this is obviously an important area. If I might explain to the 
members of the committee, I know you are intimately familiar with 
these statutes, but perhaps for the other Members, if I might just 
explain what the various components of the law direct EPA to do, 
perhaps that would be helpful. 

Mr. McIntosh. Certainly. I didn’t hear an answer to my ques- 
tion. 

Ms. Browner. I wanted to explain, and then people could per- 
haps understand why, as it is frequently the case when you deal 
with complex issues, they don’t lend themselves to yes and no an- 
swers. I am more than happy to explain what the law says. 

Mr. McIntosh. Go ahead and explain the law. But I would like 
an answer. Go ahead with your explanation. 

Ms. Browner. The Regulatory Flexibility Act, which has been on 
the books, I think, since 1980, says that a review of options must 
be undertaken by an agency in adopting a particular regulation un- 
less no significant economic impact on a substantial number of 
small entities occurs. 

What we are doing and taking comment on right now and consid- 
ering — and, again, we have not made a final decision — is whether 
or not, under the public health provisions of the Clean Air Act, the 
national ambient air quality standards for ozone and fine particles 
should be changed. When that decision is ultimately made 

Mr. McIntosh. When the decisions are made 

Ms. Browner. We haven’t made any decisions. 

Mr. McIntosh. No; in the past when EPA made similar deci- 
sions, didn’t they conduct a Regulatory Flexibility Act analysis? 

Ms. Browner. Not within the prescriptions of the 1980 act, no. 
There are analyses that are done. 

Mr. McIntosh. My understanding is, they did, and they included 
it in part of the rulemaking record. 

Ms. Browner. No. If I might, please, explain what the Clean Air 
Act says, I think it could be helpful. 

Mr. McIntosh. Certainly. 

Ms. Browner. Thank you. The Clean Air Act, since its original 
passage, has required EPA to review six public health air stand- 
ards every 5 years. That is the section of the act, section 109, 
which we are now engaged in and we seek public comment on. 

When a final decision is made, if that final decision is to change 
the current standards to strengthen the public health protections, 
there then will flow a very lengthy process whereby each State — 
not EPA — each State will develop a plan as to how best to reduce 
pollution in their State. 

A final decision on whether or not to change the current public 
health standards for soot and smog does not, in and of itself, re- 
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quire any business, small or large, to take any step. That all comes 
after individual States design individual programs. 

That is why this section of the Clean Air Act, we believe, is not 
subject to the requirements of the Regulatory Flexibility Act. We 
cannot tell you today what any individual State will decide in 
terms of industry or business. 

Mr. McIntosh. I have to tell you, I find that extremely disingen- 
uous, because in your own rulemaking you point out there will be 
additional areas that will be put into nonattainment and that that 
automatically requires them to meet standards that are already 
put into place by EPA. So I think you know there will be busi- 
nesses affected by that change in status in their communities. 

Ms. Browner. They will have to plan. There is nothing in the 
proposal that specifically requires any small business, any large in- 
dustry, to change what they are doing today. The proposal, and 
what we take public comment on, is where to protect the public’s 
health. 

Mr. McIntosh. As I explained earlier, there is nothing in the 
IRS regulation that requires you to take action until you start 
making money. But when you start making money, you know you 
are going to be affected by it. The same thing with these regula- 
tions. 

My time has expired, but let me just press you, because I do 
think it is important: Are you prepared to make exemptions for 
small business in those implementation regulations? 

Ms. Browner. Mr. Chairman, the implementation is the respon- 
sibility of the States through an implementation plan. They will 
make that decision. 

Mr. McIntosh. Except you know that EPA issues regulations 
that limit the States’ ability to adopt those plans. 

Ms. Browner. We do not issue regulations. We will issue guid- 
ance. We are in discussions with States, with small businesses, if 
the standards should be strengthened, as to what those guidances 
would be, but we do not issue regulations. The individual States 
decide. 

Mr. McIntosh. At this point you are not prepared to grant an 
exemption for small entities? 

Ms. Browner. Mr. Chairman, if you don’t like 

Mr. McIntosh. The answer is yes or no? 

Ms. Browner. No, it is not a yes or no answer because it is not 
my authority, it is the Governor’s authority and if you don’t 
like 

Mr. McIntosh. But you are going to issue the guidance. In that 
guidance, will you give guidance to exempt small businesses and 
small entities? I think it is clear you are not going to say yes, be- 
cause you are not prepared to do that. 

Ms. Browner. No, Mr. Chairman, in the guidance, we can exam- 
ine all kinds of options in terms of where States may find the most 
cost-effective ways of reducing pollution. But at the end of the 
day — and this is extremely clear — it is the Governor who decides 
in an individual State how best to reduce pollution. And if you 
don’t like that, then the problems are with the Clean Air Act, not 
with me. 
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Mr. McIntosh. The Governors, and you know, in addition to the 
regulations and guidance EPA issues, that EPA must sign off on 
those State implementation plans, and if you adopt the policy that 
you are not going to approve those State implementation plans, if 
they exempt small entities, the States are not going to be able to 
do that. 

Ms. Browner. That is not our prerogative under the law. It is 
not our prerogative under the law. 

Mr. McIntosh. You are telling me that EPA has no sign-off au- 
thority for State implementation plans? 

Ms. Browner. You just said if we adopt guidance saying we 
won’t accept a plan, that doesn’t impose reduction requirements on 
small businesses. That is not our prerogative. 

Mr. McIntosh. No, no. It is your prerogative to sign off on those 
State implementation plans. 

Ms. Browner. The test that we are allowed to apply to a State 
implementation plan is very simple: Does it, taken in its entirety, 
achieve the pollution reductions necessary to protect the public’s 
health? That is what it is. 

Mr. McIntosh. At this point you are not willing to state that you 
will grant exemptions for small businesses and small entities in ap- 
plying that standard? 

Ms. Browner. If a State makes that choice — and I think many 
will make that choice — we will certainly sign off of it, if their plan 
guarantees the public health protections that have been promised 
at the end of this process, if it is our decision to change the current 
standards. 

Mr. McIntosh. So basically no, you are not willing to exempt 
small entities? 

Ms. Browner. No, Mr. Chairman, I didn’t say no, and I wanted 
the record to reflect I didn’t say no. I said very clearly, if the State 
brings us a plan, it is their choice to exempt small businesses, then 
we will support that if their plan achieves a level of public health 
protection. 

Mr. McIntosh. My time has expired. I appreciate the committee 
indulging me. 

Mr. Sanders. Mr. Chairman, I would appreciate it if we could 
have as much time as you had. 

Mr. McIntosh. Sure. Let’s keep going on the 5-minute. If you 
need more time to pursue a line of questioning, we will be able to 
grant it to you. 

Mr. Sanders. As they say in basketball, that was a long 5 min- 
utes. 

Ms. Browner, we have heard this morning use of the words 
“sham” and “fraud” to describe the process that you underwent. 
Those are pretty strong words. But let me ask you a question: I 
know Mr. McIntosh is concerned you follow the law, and so am I. 
So my question is the following. 

Based on the Clean Air Act today, if the scientific community 
came to you and said, EPA Administrator, there are some 15,000 
people in this country who are dying prematurely, there are some 
250,000 people, mostly children, who are suffering from lung prob- 
lems as a result of air pollution, and, in fact, if you did not act to 
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protect the health of those people, would you he in violation of the 
law? 

Ms. Browner. The law has promised since its inception 27 years 
ago that the public’s health be protected with an adequate margin 
of safety based on best available science. That is what it has prom- 
ised, and that is what we are seeking to do at this point. 

Mr. Sanders. Are you suggesting an affirmative to what I am 
saying? 

Ms. Browner. Yes. 

Mr. Sanders. In other words, if somebody comes to you and says 
people are dying all over this country and children are getting sick, 
and if you did nothing, you would be — as I understand it and read 
the law, you would be derelict in your duties. 

Ms. Browner. This is why we have made a proposal to the 
American people; this is why we are taking comments from the 
American people on whether or not the current standards for soot 
and smog should be tightened. 

Mr. Sanders. Very importantly, again, understanding that we 
have heard this morning the use of the word “fraud” and the use 
of the word “sham,” and I am glad that we have great scientists 
up here, I myself had trouble getting through biology in college, but 
it is good we do know we have scientists that know a great deal 
about ozone and respiratory problems on the committee. 

But I would like to ask you, notwithstanding that, have you got- 
ten good scientific advice? Did you pick up these guys in the base- 
ment of the EPA building? You sit in a corner and write out rules 
in order to hurt American industry? Is that what you did? 

Ms. Browner. No. 

Mr. Sanders. Nor in fact can you defend the scientific work that 
went into your coming up with your regulations? 

Ms. Browner. The process envisioned by the Clean Air Act is an 
inclusive, broad, comprehensive process, and we have done more 
than adhere to that. 

This process has been ongoing in terms of an external scientific 
peer review panel, the Clean Air Science Advisory Committee, for 
the better part of 4 years. These are individuals, not EPA sci- 
entists; these are individuals from industry, from academic institu- 
tions, who have given of their time to review all of the relevant 
published, peer-reviewed scientific analysis and then provide to us 
their judgments on where they find the current best available 
science to be. 

Mr. Sanders. So despite the words “fraud” and “sham,” am I cor- 
rect in understanding that what you are telling us is, you have as- 
sembled some of the best scientific minds in the country who know 
a great deal about this issue, maybe even more than some of us 
in Congress, and that they have been supportive of your efforts to 
improve air standards? 

Ms. Browner. Yes, that is correct. Congressman Sanders, there 
have never been, for any decision that I am aware of made by the 
U.S. Government to protect the American people’s health, 250 peer- 
reviewed published studies. That is what we have here, 250 peer- 
reviewed, published in the leading scientific journals. This is not 
one or two or three. 
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This is not EPA scientists doing some work. These are the pre- 
eminent scientists in the country engaged in 10, 15, 20 years of sci- 
entific study and analysis that has been reviewed by other sci- 
entists. It is then published. That is then reviewed again. 

Mr. Sanders. What you are saying is that the work that you 
have done is based on a broad consensus of the best scientific 
minds in the country? 

Ms. Browner. Yes. 

Mr. Sanders. OK. Ms. Browner, Mr. Kanjorski a few moments 
ago raised an issue of concern, and being from the Northeast, I 
share his concerns. My constituents in Vermont are breathing the 
secondhand smoke of big industry in the Midwest, and this is not 
a minor problem. In fact there is one plant in Ohio that emits more 
nitrogen oxide, a precursor to ozone, than all of the utility plants 
in New Jersey, and five times the annual emission of the District 
of Columbia. 

In fact, in 1995, as I understand it, the State of Ohio emitted 
2,500 times the nitrogen oxide that my State of Vermont did, and 
yet we are obliged, as the people in Pennsylvania are obliged, to 
breathe that pollution. This is a serious problem. How do you pro- 
pose that we address that problem? 

Ms. Browner. We and the States recognize there are regional 
transport issues that, in fact, pollution from one State may have 
very real public health consequences in another State. 

We have been working, as Mr. Kanjorski suggested, through a 
process involving literally all of the States east of the Mississippi 
to look at how best to provide a level of protection for all of the peo- 
ple and to look out where we need to get, from the States’ perspec- 
tives, the greatest amount of reductions to protect not just their 
citizens but citizens in your State, Pennsylvania, New Hampshire, 
Vermont, et cetera. There is a process for doing just that, and we 
are engaged in it right now. It is the Ozone Transport Advisory 
Group made up of representatives from individual States. 

Mr. Sanders. Let me just conclude my line of questioning by 
saying I think there appears to be a bit of confusion as to what the 
law states. My understanding — and correct me if I am wrong, Ms. 
Browner — is your obligation, by law, is to protect the public health 
of the American people and that the best scientific minds in Amer- 
ica have concluded that there is a very serious health problem, and 
that is how you have gone through it. Is that correct? 

Ms. Browner. Right. That is why we have proposed and are tak- 
ing comment on whether or not to change the current public health 
standards, because the science, large amounts of it, show that far 
too many people, particularly our most vulnerable — our seniors, our 
children — are at risk under the current levels of pollution. 

Mr. Sanders. Second of all, in this particular stage in the proc- 
ess, we are not talking about implementation, so it would be incor- 
rect to be talking about cows wearing diapers and the destruction 
of all industry in the Midwest and so forth and so on. That is not 
what we are talking about and not what you are obliged to talk 
about at this particular point. 

Ms. Browner. The Clean Air Act, I think very wisely, since its 
inception has divided the public health considerations and process 
from the implementation side. And I think equally important to re- 
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member, the Clean Air Act very wisely invested in the States the 
responsibility for deciding how, within their boundaries, to reduce 
their air pollution. 

Mr. Sanders. With a great deal of flexibility? 

Ms. Browner. With a great deal of flexibility. 

Mr. Sanders. Thank you very much, Mr. Chairman. 

Mr. McIntosh. Thank you, Mr. Sanders. 

Let me turn now to Mr. Snowbarger for 5 minutes of questioning. 

Mr. Snowbarger. Thank you, Mr. Chairman. 

First of all, I find it very confusing, in answer to the chairman’s 
question, that you don’t think you are required to file these anal- 
yses under the Regulatory Flexibility Act. I am reading from the 
statute: When an agency promulgates a final rule, after being re- 
quired by law to publish a general notice of proposed rulemaking, 
the Agency shall prepare a final regulatory flexibility analysis. And 
then it goes into what it needs to contain. 

So I am a little confused about why you don’t think you need to 
file those analyses. 

Let me go to a different matter, though. In some of the informa- 
tion that has come to the committee from EPA, it is my under- 
standing that you have indicated that, first of all, you don’t need 
to comply with these because small business or small entities are 
not affected by the act. 

So kind of out of one side of your mouth, you are saying the 
agency can’t perform the analysis contemplated by the act. Out of 
the other side of your mouth, though, you are saying through a pre- 
pared draft of the regulatory impact analysis to generally inform 
the public about the potential costs and benefits that may result 
from its proposed revisions, and you look at the proposed drafts for 
both particulate matter and for the ozone. 

And the charts start talking about small businesses. They talk 
about how they are going to be affected, and they talk about the 
fact that small businesses might have an impact of up to 3 percent. 

I think a lot of these questions have been raised by the Small 
Business Advisory Committee through the letter that the chairman 
introduced into the record. 

If you can do an analysis on that basis, doesn’t it show that EPA 
can, in fact, conduct a regulatory flexibility analysis as required by 
law? 

Ms. Browner. There are two different issues here — if I might 
step back. Under the Small Business Regulatory Enforcement Act, 
SBREFA, there is a provision that allows an agency to certify that 
there is no significant economic impact on a substantial number of 
small entities. 

Mr. Snowbarger. And you made that certification. 

Ms. Browner. We made that certification. We base that certifi- 
cation on the fact that we cannot, because it falls to the States to 
write the implementation plans, tell anybody with absolute cer- 
tainty what might be required of industry. Moreover, in adopting 
a final public health standard, whatever that might be — and, 
again, we have not made a final decision. There are no require- 
ments placed on any industry, any small entity, any small busi- 
ness, per se. 
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A regulatory impact analysis is required under an Executive 
order signed by the President. The purpose of a regulatory impact 
analysis is to evaluate broadly both potential benefits and potential 
costs. We are — and as you make reference to, we have made public 
a draft regulatory impact analysis; and we will finalize that as we 
make a final decision on whether or not to tighten the public 
health standards. 

However, it is very important to understand that the Executive 
order’s provisions requiring us to do an RIA, a Regulatory Impact 
Analysis, does not trump, if you will, the Clean Air Act require- 
ment that this he a decision based on public health and not cost 
considerations. This whole issue of whether or not the Clean Air 
Act should require cost to be taken into account in setting public 
health standards has been debated in this body over the last 27 
years. 

Mr. Snowbarger. I can appreciate all the background informa- 
tion, but I also appreciate the fact I am losing my time and not get- 
ting an answer to my question. 

You indicated, very early on, we ought to be taking a common- 
sense approach to all this; and, thus far, I am still looking for it, 
the common sense, that is. 

Let me go to something that seems inconsistent here. You indi- 
cated that you certified it didn’t affect small business — these pro- 
posed regulations didn’t affect small business. Why didn’t you cer- 
tify the same thing when you were dealing with the sulfur dioxide 
proposal in 1996? There was no certification that that did not have 
an impact on small business. 

Ms. Browner. Are you referring to an acts consideration? 

Mr. Snowbarger. Yes. To me, it is a very analogous situation; 
and yet you have taken totally opposite 

Ms. Browner. We didn’t propose to change the current standard 
in that case. We have maintained the existing standard. There is 
no proposal to change that standard put forward to the American 
people. 

Mr. Snowbarger. My understanding is that there was a pro- 
posal for change. It did not go into effect. But a reproposal 

Ms. Browner. No. We have not changed that standard. That is 
a fact. The current standard has been in existence now since — for 
an extended period of time. We did not make a proposal to change 
that standard. 

Mr. Snowbarger. My understanding, in 1996, there was a repro- 
posal. 

Ms. Browner. We are more than happy to look at the document, 
but we published a notice that we would be maintaining 

Mr. Snowbarger. Let me followup on something if I could, Mr. 
Chairman, real quickly; and I will end my questioning with this. 

You stated something that is of a great deal of concern to me. 
I thought I heard you say — and you can answer both questions at 
once. I thought I heard you say that the Clean Air Act is not 
trumped by SBREFA. 

Ms. Browner. No, I didn’t say that. I said by the Executive order 
requiring a Regulatory Impact Analysis. 

Mr. Snowbarger. Then give me your legal analysis of which one 
of the two statutes that I just talked about, the Clean Air Act or 
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SBREFA or, for that matter, the Regulatory Flexibility Act, which 
one of those has priority in the FPA. 

Ms. Browner. The Regulatory Flexibility Act did envision there 
could be, if you will, a conflict between two statutes and provides 
for a determination as to whether or not there would be a signifi- 
cant impact on a substantial number of small entities; and we have 
certified in the proposal that there is not because this is a public 
health standard. It is not the implementation phase. It is in the 
public health phase of the Clear Air Act which we have made this 
proposal and now take public comment on. 

Mr. Snowbarger. Mr. Chairman, my time is up; but I do have 
some followup questions for a later time. 

Ms. Browner. Mr. Chairman, if I might just clarify — and we are 
more than happy to look at the document that the Member has. 

In 1996 — on May 22, 1996, we took a final action on sulfur diox- 
ide. It was no revision of the standard. In 1994 — in November 
1994, there was a reproposal on three alternatives. Perhaps you 
are referring to a 1994 action, not a 1996 action. 

Mr. Snowbarger. Answer it for 1994 then. 

Ms. Browner. We would be more than happy to look at that and 
work with you. 

Mr. Snowbarger. Why wasn’t there a certification similar — I 
mean, we are going through a similar process, it seems, than we 
were in 1994; and there wasn’t a certification about the small busi- 
ness at that point. 

Mr. McIntosh. Maybe we can come back to this after the minori- 
ty’s round of questioning; but I think what the question is going 
to is the absence of a certification, which, in this case, was given, 
that it would not apply. But, it is now Mr. Kucinich’s time. 

Mr. KuciNICH. Thank you very much, Mr. Chairman and Mr. 
Sanders. 

I would like to go back to the Administrator’s last discussion 
with Representative Sanders and, in particular, the science, which 
seems to be — so much of the debate surrounds this issue of science. 
Where are all these studies that have been done that support the 
EPA’s proposal? I mean, do you have such studies? 

Ms. Browner. The proposal that we take comment on is based 
on 250 peer-reviewed, published scientific studies. We would be 
more than happy to provide for the record — this is a bibliography 
of each of those public peer-reviewed studies. 

Mr. Kucinich. Without objection, Mr. Chairman. 

Mr. McIntosh. We will gladly put that into the record. Thank 
you. 

Ms. Browner. We are more than happy to give you all the stud- 
ies, if that would be further helpful to you. There are boxes. 

Mr. McIntosh. We may have some questions on that coming up, 
yes. 

Mr. Kucinich. May I suggest that, since we are in debate over 
the issue of the science, I am one Member who would like to see 
some of these boxes so that we can keep this discussion focused on 
facts and not conjecture. Peer review studies mean something to 
me, and I would like to have a chance to see them. 

Now there have been — of the objections that have been filed to 
your proposed rules, have you had a similar body of information. 
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peer review studies published or offered or proffered to the EPA 
which would categorically dismiss this body of knowledge, the bibli- 
ography of which you are submitting for this record? 

Ms. Browner. No, we have not had another 250 studies sub- 
mitted suggesting otherwise, in terms of the public health impact. 

Maybe I should explain the process a little bit. We have taken 
public comment, as we do on any proposal. We are reviewing the 
public comments. We have not completed the review of the public 
comments. They are quite extensive. We take this process very, 
very seriously. 

It may be that in those comments there are some studies which 
were completed after the panels concluded their review of existing 
published science. Obviously, if those are peer-reviewed, published 
studies, they are important and should be considered in reaching 
a final judgment; and we would certainly do that. 

At this point in time, we know of some, but not any large num- 
ber. We are determining whether or not they were, in fact, sub- 
jected to rigorous scientific peer review, methodology, et cetera. 

Mr. Kucinich. Mr. Chairman, it is a remarkable moment if we 
can definitively determine that 250 studies which have been pre- 
sented in support of these proposed rules are, in fact, junk and 
ought to be cast aside. Because, if that happens, that means that 
we have thousands of scientists out there who are misinforming the 
American people about this critical public policy; and if that is hap- 
pening, certainly the American people have a right to know. 

Ms. Browner. These are not scientists who work for EPA. These 
are scientists who have been engaged in these kinds of studies for 
the better part of their professional careers, in many instances, 
many work for leading institutions and industry across the country. 

You know, this discussion of, quote, junk science, with all due re- 
spect, I don’t know that it helps the American public engage in an 
honest consideration of the proposals that we have put before 
them. There was lots of opportunity while the scientific — Clean Air 
Scientific Advisory Committee was meeting for anybody from in- 
dustry or anywhere, academic institutions, to come forward and 
say, hey, in those 250, guess what, those three are junk. They 
weren’t really peer reviewed. They weren’t really published. It 
didn’t happen. 

All of these studies were considered, reconsidered and reconsid- 
ered; and they are the science — the best available current science 
that forms the proposal we have made to the American people. 

Mr. Kucinich. On a personal note here, Mr. Chairman, I had the 
opportunity to go to a pretty good university. Case Western Re- 
serve in Cleveland; and all of us have different backgrounds. Mine 
are in communication, science. I spent about a year working on a 
master’s thesis, and my whole career depended on how the faculty 
would judge that thesis. I suppose after the time that I spent, if 
that was viewed as junk, I would feel pretty bad about it. Not only 
that, but my career would have been in jeopardy. 

Mr. McIntosh. If I might interject just very quickly, because I 
don’t want to disparage the scientists who have worked in this 
area, and I think there are some very good studies out there. But 
even the best scientists will subject their underlying data to a peer 
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review; and one of my colleagues, Mr. Sanders, during his time will 
get into some of the problems we have with that. 

So I agree. We have to use good science, but we also have to fol- 
low the process the scientists themselves do in examining that un- 
derlying data because you can find errors that were not intentional. 

Mr. Kucinich. The Chair is absolutely right. And as someone 
who respects the process of scientific inquiry, we need to look at 
that. What I would suggest, that these hearings, as meaningful as 
they are, can have even more meaning if we have the opportunity 
to question people about the underlying science so that we can 
come to a conclusion as to whether or not the EPA’s rulemaking 
is supported by science or driven by some ideological agenda. 

I certainly am concerned that the stands that we take here are 
supported by fact. And when the Administrator presents us with a 
250-study bibliography reference, I say that is fine. Can you show 
us and can you provide us with the extensive information, perhaps 
a synopsis or a — or a reference which would enable us to have more 
information so we can make better decisions? Can you do that? 
With permission of the Chair. 

Ms. Browner. Absolutely. We are more than happy to give you 
the studies. That is the peer-reviewed, published studies that were 
considered. 

We might also — this is available, but we would make it available 
to each of the Members directly, the preamble of the proposed rule, 
which we take comment on, which speaks to the volume of the 
science and the scientific process. That might be helpful. 

Mr. Kucinich. I am concluding. Thank you. 

I wanted to say to the Chair that I am glad to hear you say that 
we are not disparaging the scientists who have done this, that we 
need to get to the underlying premises of their studies. That is very 
good, Mr. Chairman; and I appreciate that. 

Mr. McIntosh. What I would propose is we work with Mr. 
Kucinich and all the Members; and if there are some particular 
studies we want to take a closer look at, if you have boxes full, 
rather than you send us a huge box and we look through and pick 
out the ones that are there, we will try to identify ones for the 
Agency that we would like to take a closer look at, not only the 
whole study but the underlying data. 

Mr. Kucinich. I appreciate your willingness to do that, Mr. 
Chairman. Thank you. 

Mr. McIntosh. Let me turn now to the vice chairman of the sub- 
committee, Mr. Sununu. 

Mr. Sununu. Thank you very much. And I appreciate the re- 
marks that have been made, especially those to make clear that we 
are not disparaging the work of any particular science, any sci- 
entist. In particular, I would emphasize that even the term junk 
science has not been used by me. It has not been used by any mem- 
bers, even those here that are more critical of some of the processes 
that may have been used, so I think that 

Mr. Sanders. If the gentleman would yield briefly, the words 
fraud and sham have been used. 

Mr. Sununu. I am referring to the phrase junk science. 

Ms. Browner. I will amend my remarks — fraud and abuse. 
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Mr. SUNUNU. I just want to be clear it is not something that has 
been used on this side. 

You talked about 250, the studies, various peer review studies 
that have been used. Of the 250, how many of those deal with the 
specific health effects of PM2.5? 

Ms. Browner. Of the 250 studies, 86 of the studies focus on par- 
ticles. They focus on 

Mr. SuNUNU. How many focus on the new class, the PM2.5 class, 
and the specific health effects of PM2.5? 

Ms. Browner. I think the question — 29 look at the fine particles. 
There are 50-plus cities where fine particles — 2.5-sized particles 
are being measured; and there are health records — the American 
Cancer Society has health records on individuals in those cities 
which are now the subject of many of these studies. 

Mr. SuNUNU. You are saying 29 studies use PM2.5 data and cor- 
relate PM2.5 data to health effects? 

Ms. Browner. Use fine particle air quality data. 

Mr. SUNUNU. Can you provide a list of which of the 29, as you 
put it, used PM2.5? 

Ms. Browner. Fine particle. 

Mr. SUNUNU. Ten microns is fine, 20 microns is pretty fine to me, 
but we are talking about the 2.5 micron class, is that correct? 

Ms. Browner. Or less — or below. 

Mr. SuNUNU. Or below. So I just want to clarify, those are the 
250 that are dealing with those fine particles, 2.5 microns or less. 
Twenty-nine, is that the correct number? 

Ms. Brown. Yes. 

Mr. SUNUNU. Thank you. 

You talked about the CASAC, the Clean Air Scientific Advisory 
Committee, and their importance in recommending or helping you 
to decide that these rules are necessary. How many are on that 
committee? 

Ms. Browner. There were two panels, one on ozone and one on 
fine particles. There are 21 participants in the fine particle panel. 

Mr. SUNUNU. And their feeling was unanimous that we ought to 
impose a 2.5 standard? 

Ms. Browner. Of the 21 members, 19 of that panel said that we 
should establish — I can read you the quote: There is a consensus 
that a new PM2.5 max be established with 19 of 21 panel mem- 
bers. 

Mr. SuNUNU. And 19 of 21 thought an annual standard was ap- 
propriate as well. 

Ms. Browner. And/or an annual standard, and we can break 
that out for you in terms of where individuals were. 

Mr. SUNUNU. On that basis, how many voted for the annual 
standard that the EPA proposed? 

Ms. Browner. Of the 21 members, 19 of 21 said you should do 
something about 2.5; 11 of the 21 expressed an opinion about what 
the concentration level of 2.5 should be in terms of an annual or 
24-hour standard. Do you want me to keep going? 

Mr. SuNUNU. No. 

Ms. Browner. Not all of them expressed an opinion. 

Mr. SUNUNU. Ten didn’t express an opinion, and how many were 
supportive of EPA’s proposed standard? 
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Ms. Browner. Six supported levels within the ranges rec- 
ommended by EPA; five supported levels above that range. 

Mr. SUNUNU. And how many didn’t support — you are saying 10 
supported no range at all. 

Ms. Browner. No. That is not an accurate reading with what 
CASAC did; and, with all due respect, if maybe I could explain 

Mr. SuNUNU. Be clear. 

Ms. Browner. What happened is there were 21 people who spent 
the better part of 4 years looking at the science in public hearings 
and other discussions. Of the 21 , 19 said it is time to do something 
about fine particles, 2.5, 19 of 21. 

In the scientific community, this is a huge amount of consensus, 
as I am sure you are well aware. Within those 19, some went on 
to express a personal opinion about how much of 2.5 may or may 
not be safe in terms of the public health and the premature deaths, 
how to measure it. 

Mr. SUNUNU. How many 

Ms. Browner. And the fact that 10 didn’t say anything doesn’t 
mean they oppose. Remember, 19 said it is time to do something 
about 2.5. 

Mr. SUNUNU. How many voted for the EPA standard? 

Ms. Browner. They were never asked to vote for a specific 
standard. 

Mr. SuNUNU. They were never asked to vote for a specific annual 
standard? 

Ms. Browner. That is not the way the process worked. It is not 
a vote in the way the committee takes a vote. 

Mr. SuNUNU. We are here to find out what the process is, and 
that is important. 

Let me ask one final question, and that relates to what Mr. 
Kucinich raised. You will make the underlying data of the PM2.5 
studies available to this committee. 

Ms. Browner. I am more than — I think it would be helpful if we 
could step back for a moment and discuss the scientific process. 

Mr. SuNUNU. Because my time has expired, let me just ask one 
clear, specific question. 

I know Chairman Bliley of the Commerce Committee has re- 
quested the underlying data, there has also been a Freedom of In- 
formation Act filed for the underlying data, and I would just ask 
that you, if you could, personally provide us with the underlying 
data. 

Ms. Browner. All of the data we have will be made available. 
We have worked hard with the committees to make it available. 

Mr. SuNUNU. But you have 

Ms. Browner. I am more than happy to explain the situation. 

Mr. SUNUNU. Do you have any other underlying data? 

Ms. Browner. There are on the order of 300,000 individual 
health diaries and medical records, some of which are at the Amer- 
ican Cancer Society, some of which are at Harvard. These are indi- 
viduals who volunteer to be part of scientific studies. This is very 
important to the scientific process. Information is kept about — in- 
cluding such things as their reproductive history, et cetera. 

I am trying to explain this. It is not simple. 
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Mr. SUNUNU. I think that, absolutely, the rights of those individ- 
uals’ privacy can and should be respected; but I also would hope 
that they will — are willing to — the finders are willing to provide 
the underlying data to you and to this committee. 

Ms. Browner. We do not have the personal health records either 
from the American Cancer Society or from Harvard. The American 
Cancer Society has a long-standing policy that a qualified scientist, 
with a legitimate, scientific research agenda, can access those indi- 
vidual health diaries and medical records. 

Harvard has indicated that they are willing, through an inde- 
pendent group, HEI, to have a similar process allowing a qualified 
scientist with a legitimate scientific question to access those pri- 
vate — for which there are confidentiality agreements, medical dia- 
ries and medical records. 

Mr. SuNUNU. Have all the underlying data then been provided 
to HEI? 

Ms. Browner. Harvard is in discussions with an independent 
group, HEI, to have HEI facilitate a qualified scientist with a le- 
gitimate scientific 

Let me say something. The American Cancer Society has had 
this in writing, a protocol about how you do it. To the best of our 
knowledge, there has not been a request — and you can check with 
the American Cancer Society. We don’t want to speak for them, ab- 
solutely. 

Obviously, there has not been a request from anyone in the last 
6 or 7 months to access their individual health diaries and medical 
records. It is there — you can go, I think it is to Atlanta if you are 
a scientist; and you can get this information. 

Obviously, I think we all agree it’s important people be willing 
to participate in scientific studies; and confidentiality, when it re- 
lates to people’s health records is important; but there is a process; 
and it is one that is sanctioned by the scientific community at 
large. 

Mr. McIntosh. I appreciate the gentleman’s comment. 

Mr. SUNUNU. Thank you very much, and I appreciate the minor- 
ity for allowing me liberty with the time. 

Mr. McIntosh. I appreciate that. 

I will say that we will come back to this. Because it is my under- 
standing that the chairman — the then chairman of the Clean Air 
Scientific Advisory Committee was denied access to that underlying 
data; and as a scientist, I think there are a series of problems. 

Ms. Browner. Mr. Chairman, if I might respond to that state- 
ment. 

Mr. McIntosh. Certainly. Is that inaccurate? 

Ms. Browner. If Ms. Nichols might explain precisely, because I 
think it is important. 

Mr. McIntosh. Do you want me to come back to it? 

Mr. Sanders. No, continue. Into the mic, please. 

Ms. Nichols. There was a letter sent by the Chair of the com- 
mittee and another member of the committee to Harvard, specifi- 
cally asking them to make their data more widely available. These 
are the diaries, again, that the Administrator was speaking about. 
And there was correspondence back on that. 
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A process was used at that point to have some independent re- 
view of the Harvard data. Based on that, the Clean Air Scientific 
Advisory Committee voted to use the study in their final report. 
That is, they didn’t have any further discussion on that issue. They 
apparently were satisfied that their requests had been 

Mr. McIntosh. But the chairman was denied access to that un- 
derlying data. 

Ms. Nichols. No, there is no record we have that he was denied 
access to that. 

Mr. McIntosh. We will come back to this. Because I do have an 
example of a staff member in Congress being denied access to it, 
and I understand that these were paid with taxpayer funds in part. 

Ms. Browner. Well, I am more than happy to respond to that, 
Mr. Chairman. That is fine. We can wait. 

Mr. Sanders. Go ahead. I think it is important. 

Mr. McIntosh. Specifically, Ms. Browner, you were in front of 
the Appropriations Subcommittee on this and told them it was to 
be available, gave them a number; and they had a staff member 
call; and they were denied access to it. 

Ms. Browner. There is a process for a qualified scientist — these 
are, again, individual personal health records with confidentiality 
agreements on each and every one of them. 

You know, the question — if I might step back very quickly. First 
of all, EPA did not fund Harvard to collect the individual health 
records. We did not pay for those individual health records to be 
collected. I think that is one point that I think needs to be clarified. 

Mr. McIntosh. They did have a process for studying that. 

Ms. Browner. There were studies and analyses which were 
funded in part by EPA. Every single study in the bibliography 
which we present to you — every single study that shapes the pro- 
posal did not make a final decision — that shapes the proposal in 
terms of public health protections we have made to the American 
people, was peer reviewed, including the very study you, I think, 
raised questions about. It was peer reviewed. 

And Dr. Wolf — I think Dr. Lipman — I’m sorry, not Dr. Lipman, 
Dr. Wolf, as the chairman of the panel, agreed at the end of the 
day that that Harvard study should be properly included in the 250 
studies that then shape their advice to EPA. So this is a subject 
that has been, I think, considered, many, many times; and we are 
more than happy 

Mr. McIntosh. Let’s move on. 

But, since that time, EPA itself has had to make a correction 
itself on some of its public statements about the effects — the mag- 
nitude of the effects of the problem; and there are serious questions 
that have been raised about that study, in particular, because it is 
being used to base certain assertions. 

And I guess I think I agree — and strongly agree — with Rep- 
resentative Kucinich. We need to get to the bottom of it. And I 
think in this case it means getting to some form of the underlying 
data. If you strip out the personal information that are not related 
to the conclusions being drawn, there needs to be some way in 
which the agency obtains it and, frankly, at this point submits it 
to Congress. 
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Ms. Browner. We have encouraged Harvard in numerous let- 
ters — I think you are aware of the letters 

Mr. McIntosh. Are you willing to establish a policy that you 
won’t give them further grants until they comply? 

Ms. Browner. I think that would be up to Congress. Our grants 
are competitively awarded. If you want to tell us not to provide 

Mr. McIntosh. You have got a lot of discretion 

Ms. Browner. No, I don’t. They are competitive. In fact, I don’t 
even know who gets a grant from EPA. If you want to direct us 
to never give Harvard another scientific research grant, that is 
your choice. 

Mr. McIntosh. And you would agree with us in that? 

Ms. Browner. It would be your choice, Mr. Chairman. 

Mr. McIntosh. But I don’t hear an objection. 

Ms. Browner. I think Harvard does some of the most impressive 
scientific work in the United States, and we have, I think, followed 
appropriate scientific process, and we will continue to do so. 

Mr. McIntosh. Let me continue. I believe it is Representative 
Kanjorski who is next for 5 minutes. 

Mr. Kanjorski. Thank you very much, Mr. Chairman. 

Ms. Browner, let me get some understanding of what is hap- 
pening here. As I understand, the scientific data has indicated that 
the particulates in the air in some areas of the country must be re- 
duced in order to provide for a measure of health for children and 
average Americans. 

Now when that is arrived at, you talk about the fact that then 
it is the responsibility of the individual States to come up with a 
program, and you provide guidelines to those States. Do you also 
have the authority for final approval of what those States will do? 
Or are they able to go out, once they show they will comport with 
reductions, they can do anything they will? 

Ms. Browner. Our review focuses on one issue, and one issue 
only, which is, does their plan achieve the reductions necessary to 
meet the public health? 

Mr. Kanjorski. When you talk about the public health, is it 
within their jurisdiction or the public health throughout the tJnited 
States? 

Ms. Browner. Obviously — and I appreciate your concern on the 
transport issues and what may be happening to the people in your 
State and their health because of pollution in another State — we 
have the ability — we do have the ability in reviewing an individual 
State plan to take into account what its effects may be on another 
State. That is a simplification; it is a more complicated process. We 
have been involved in a process for a number of years now with 
the States on this matter. 

Mr. Kanjorski. If I were the Governor of Indiana or the Gov- 
ernor of Ohio, I would just have all my smokestacks enlarged 200 
feet, so the particulates would go higher into the atmosphere and 
carry further over into Pennsylvania, and I would meet all my con- 
ditions, so I can continue encouraging industry to come into my 
State, but the particulates in the State they land in would be mate- 
rially negatively impacted. 

Ms. Browner. If we can demonstrate that one State is being ad- 
versely affected, the health of the people in the State is being ad- 
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versely affected by another State, the Clean Air Act does provide 
some authorities to us to address that situation. I want to be hon- 
est with you; it is a long, complicated process. 

Mr. Kanjorski. And I understand that. And what I am worried 
about, and I am wondering whether or not we should be attacking 
this problem rather than State by State, whether we should look 
at a regional attack on this problem or even a national attack on 
this problem. 

The political ramifications of the chief executive of the State find- 
ing the cheapest, most effective way to solve the problem for his 
State’s economy, as opposed to taking into consideration the na- 
tional interest, or the national good, is overwhelming. And not to 
put down the chairman’s State of Indiana 

Mr. McIntosh. I was going to say, I don’t think the EPA would 
let them get away with simply extending the smokestack. 

Mr. Kanjorski. I mean, clearly we are aware in western Penn- 
sylvania. 

Interesting anomaly: You received a letter from one of my col- 
leagues, Mr. Klink, that an auto industry was to locate in western 
Pennsylvania because of the nonattainment status that potentially 
that area would have. They decided to locate in another State, the 
State of Ohio, which is interesting, since the State of Ohio is par- 
ticular for coming into Pennsylvania and making us not attain the 
State, they are getting our industry, and it seems to me grossly un- 
fair for that to happen. 

It is obviously not an easy decision, and, obviously, air isn’t 
Pennsylvania air or Ohio air, it is American air, or the world, if we 
will. And I am just wondering whether or not, looking at the States 
and looking at the standards the way we are, we shouldn’t go back 
and really look at the act and say, where does this particulate mat- 
ter really occur in its worst conditions, and how could they be best 
cleaned up as opposed to spreading sometimes the cost into areas 
such as Pennsylvania? 

There is very little we can do. Whatever we do expense-wise, we 
don’t end up cleaning or making our area more an attainment area 
because we are already a nonattainment area at our borders. 

Ms. Browner. Certainly the transport issue is one of the most 
difficult that we face as a country, and I think that all of you, 
whether you be Democrats or Republicans, your Governors be 
Democrats or Republicans, should be quite pleased that we have 
every State east of the Mississippi, for all intents and purposes, en- 
gaged in a very complicated set of modeling and discussion about 
how to deal with the transport issue. 

There is recognition on the part of the vast majority of States 
that it has to be viewed from a regional perspective, that you can- 
not simply hope to deal with it State by State. 

If we conclude the current process by strengthening the public 
health protections for soot and ozone, it will allow for some more 
aggressive perhaps actions on transport; it will give you some addi- 
tional mechanisms for addressing transport. 

The other thing I think is very important to understand about 
transport, and I think you have all but said this, but let me reit- 
erate because it is so important: The transport problem is not a 
problem of small business, it is by and large a problem of large 
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power plants and large industry, and it is by and large the lion’s 
share of the problem when we look at current levels of pollution 
and we look at what areas might not, should we decide to tighten 
the public health standards, be able to immediately meet a tougher 
public health standard. 

Mr. Kanjorski. Mr. Chairman, I don’t know if my time has ex- 
pired. I wanted to ask a question. 

Mr. McIntosh. We have been very lenient with the clock. Why 
don’t you go ahead. 

Mr. Kanjorski. Ms. Browner, you mentioned all the standards 
are set out for the public health, and I am not sure whether you 
are defining public health as having a very limited way, physical 
health. Sometimes the well-being, the economic well-being, that 
people determine what their real health is, people who can’t get 
jobs or can’t have a quality of life or quality of job as a result of 
the limitations that may occur here, I think there is, in fact, an im- 
pact on public health. 

What I would urge is that if we could find ways, if there need 
to be adjustments in the law or even, above and beyond that, that 
public policy in other areas of the Federal Government be adjusted 
to take into consideration the negative impacts of the environ- 
mental standards that may be imposed, this could be very impor- 
tant, and that is to say that as clean jobs locate in other areas of 
the United States, maybe a tax process be put into place to allow 
more competitiveness for those clean jobs to be in impacted areas 
such as the northeastern United States, so at least we can find an 
even playing field for quality and quantity of jobs in these areas. 

Ms. Browner. Certainly. 

Mr. McIntosh. Thank you very much, Mr. Kanjorski. 

Let me now turn to Mr. Barr for 5 minutes. 

Mr. Barr. Thank you, Mr. Chairman. 

Mr. Chairman, this has indeed, contrary to my expectations, 
been a very enlightening hearing. We discovered some new legal 
authorities to add to those we have heard recently from others in 
this administration. We now know that each agency decides for 
itself whether or not it has to follow a Federal law. That was in 
response to a question that the chairman asked. 

We also now know that even though an institution conducts a 
study funded by the taxpayers of this country, which forms the 
basis for eventual rules and regulations to be implemented that 
will cost those same taxpayers many billions of dollars, that the 
taxpayers have no right and that the Government, or at least this 
administration, will not fight for their right to see that evidence 
and review that data. That certainly is disappointing; enlightening, 
but certainly disappointing. 

Some things that have not yet been said, Mr. Chairman, that I 
think are important for the record also: That is, some of this mate- 
rial is contained in an article written by our distinguished col- 
league, Representative Tom Bliley, in a special section on environ- 
ment printed in the Monday, April 21st edition of Roll Call, and 
that it details the very serious problems because of the cost, for ex- 
ample, and the way these rules and standards are being imple- 
mented — attempted to be implemented, by EPA are wrong. 
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Mr. Chairman, you are not alone, as I suspect you know, in your 
review of this procedure as being entirely inappropriate. As a mat- 
ter of fact, OIRA, the Federal Department of Transportation, the 
Small Business Administration, the President’s Council of Eco- 
nomic Advisors, the Department of Agriculture, the Office of 
Science and Technology Policy, unlike the administrator before us 
today, are willing to admit and understand the reality of the situa- 
tion, and that is, what the EPA is proposing to do will have very 
real consequences and very expensive consequences, and therefore 
they, I dare say, and I suspect agree with you, Mr. Chairman, that 
the process so far has not been one that is in the public interest 
and ought to be followed — ought not to be followed. 

Mr. Chairman, I have a copy of a court document here, before the 
Environmental Protection Agency by the Washington Legal Foun- 
dation dated, I believe, March 12 of this year, a petition by that 
foundation to disqualify Administrator Browner from further par- 
ticipation in the rulemaking proceeding, et cetera. 

Attached to that is a letter that I referred to earlier raising very 
serious concerns with the Administrator by Senators Glenn, Ford, 
Byrd, Rockefeller, and Robb. 

Ms. Browner, have you read this petition? 

Ms. Browner. If you are referring to — it is not a petition filed 
in a legal court, I think it is an administrative petition. If that is 
what you are referring to, I am familiar with it, yes. 

Mr. Barr. Have you read it? 

Ms. Browner. I have read portions of it, yes. 

Mr. Barr. OK. Then you should certainly be familiar with the 
quotes that I would presume are not inaccurate about how you 
trumpet that you will not be swayed by opposing views with regard 
to EPA’s proposed provisions, et cetera. Are you familiar with their 
quotes that they contain in this petition? 

Ms. Browner. My review of the quotes has led me to conclude 
that they are taken out of context, to say the least. 

Mr. Barr. That is what I would expect you to say. 

Ms. Browner. I would be more than happy to provide the 
speeches from which they are taken. 

Mr. Barr. I have seen them. 

Ms. Browner, it appears to me from your public statements re- 
garding these procedures that your mind is, in fact, closed to ques- 
tions about the validity of the science. 

There are other quotes, and I also presume that these are accu- 
rate, although you may maintain that all of your quotes are taken 
out of context. I refer specifically to your comments before the Sen- 
ate Environment and Public Works Committee in February, Feb- 
ruary 12 of this year, that indicate, I think very clearly, that you 
have indeed made up your mind, and if you have, I don’t know why 
you are afraid to say so. 

On page 7 of the transcript, you are quoted as saying, “in a most 
compelling way the science leads us to the new stronger stand- 
ards;” on page 9, that, quote: “The best available evidence has de- 
termined that PM2.5 is damaging to human health;” on page 9 
also, quote: “The best current peer-reviewed fully debated scientific 
conclusions are that too many Americans are not being protected 
by the current standards for these pollutants;” page 10, quote: 
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“Science now tells us that our air pollution standards are not ade- 
quate to protect our health.” 

It is very interesting to compare that to other statements by EPA 
and by others in this administration, that great strides have been 
made and that they are largely adequate. 

On page 28, quote: “What the science now shows us is, far too 
many people under current levels of pollution are experiencing ag- 
gravated asthma;” on page 30, quote: “Our requirement is to make 
sure that if keeping any air quality standards the same is ade- 
quately protecting the public’s health, what we found in most in- 
stances is, yes, in two instances, PM2.5, and ozone, we found no.” 

I think that looking at all of these and the others that are con- 
tained in the petition indicate that your mind is made up and that 
these procedures that purportedly are going on really have little 
meaning in light of what EPA has already determined it wants to 
do. But I certainly appreciate hearing from you, to have your 
thoughts. 

Ms. Browner. No. 1, my mind is not made up. I take the public 
comment very seriously. I would suggest to you as evidence of that 
the fact that, based on public comment, we have already made ad- 
justments and analysis. We take it absolutely positively seriously, 
as I have done in every single effort I have engaged in, in terms 
of public health and environmental protections over the last 4 
years. 

We have concluded a comment period, and we are vigorously re- 
viewing and understanding all of the comments we have received. 
There is no final decision at this time. That will not happen until 
later in the year. I do believe 

Mr. Barr. By when? 

Ms. Browner. We have indicated in a court that we will make 
a final decision in the case of fine particles no later than July 19th, 
which is a Saturday, it has to be published, so that backs it up to 
July 4th. 

We have similarly indicated to the public, not in a court of law, 
directly — well, we did actually do it directly too — that we would 
conclude our review of ozone in the mid part of this year, and that 
is what we have committed ourselves to doing. 

A second point — so. No. 1, there is no final decision. That will be 
forthcoming, and it will be in keeping with the public comment 
process. 

Mr. Barr. Maybe you could then just enlighten us: When you 
said you would not be swayed, you will not be swayed by anything? 

Ms. Browner. I was, in that particular instance, referring to 
protecting our children. I believe that part of my job as the head 
of the country’s environmental agency is to protect the most vulner- 
able among us, not the least of which are our children. 

I might add. Congressman Barr, I do think — and maybe perhaps 
here we have a disagreement, but I do believe that part of my job 
as head of the EPA is to speak out to the American people. 

Mr. Barr. Is it also to follow the laws of this land? 

Ms. Browner. I have abided, absolutely, positively, by the laws 
of this land. 

Mr. Barr. According to your lawyers. 
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Mr. McIntosh. The time of the gentleman has expired. I can 
yield you some more, hut I want to give the Administrator a chance 
to make a response. 

Ms. Browner. The quote specifically says when it comes to pro- 
tecting our children, I do believe that 

Mr. Barr. That is in your quote, but that is only the very first 
part of it, isn’t it? 

Ms. Browner. I will read it to you. 

Mr. Sanders. I would like for her to read it. 

Ms. Browner. “When it comes to protecting our children, I will 
not be swayed.” That is what I said, and I stand by that statement. 
My job as the head of country’s environmental agency is to 
protect 

Mr. Barr. Read the whole quote. 

Ms. Browner. Mr. Barr, can I please have my moment? 

Mr. Barr. Read the whole quote. 

Ms. Browner. I will read the whole speech. 

Mr. Barr. No; read the whole quote, because twice you repeat, 
you trumpet, that you will not be swayed. Read the whole quote 
there. 

Ms. Browner. “If the science shows me” — excuse me — “if the 
science shows that we have to do more to ensure that our kids are 
safe from pollution, then that is precisely what we will do.” That 
is what the law tells me to do, and I am abiding by the law. 

Mr. Sanders. Does the gentleman from Georgia have a problem 
with that statement? 

Mr. Barr. I want her to read the whole quote. 

Would you like me to read the rest of it? 

Ms. Browner. “And if someone wants to accuse me of doing too 
much and acting too forcefully to protect the health and future of 
our children, then so be it, I will not be swayed,” and I stand by 
that statement. It is not a violation of any law. 

Mr. Barr. I am sure you do. 

Ms. Browner. If I may respond to the other allegations made 
against me? 

Mr. McIntosh. Ms. Browner, if I may ask one question, I think 
we will clear this up. You are telling us today there are more op- 
tions than that which has been proposed as the preferred option 
which would allow you to protect children’s health? 

Ms. Browner. As is always the case in a public notice and com- 
ment, we solicit opinions on a variety of points of view. We do, as 
is frequently the case, tell the American people, in an effort to be 
honest, where our current judgment finds us. That is all we have 
done here. It does not in any way say we have made a final deci- 
sion. 

But, Mr. Chairman 

Mr. McIntosh. Let me make sure, because I think we can clear 
this up in a way that will be satisfactory to you. You are telling 
us today that your mind is open, that there are more than just the 
alternative that has been proposed as the preferred alternative as 
possible ways to protect the health of children, as regards to ambi- 
ent air quality standards. 

Ms. Browner. I am telling you two things. One, I have not made 
a final decision. I think the notice and comment portion of any 
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rulemaking is absolutely essential, and I will thoroughly review 
and understand that before I make a final decision. 

In making a final decision, I believe the Clean Air Act public 
health provisions do require me to take into account the health of 
our children. I do believe that. 

Mr. McIntosh. You have an open mind as to possible ways in 
which that can be done. 

Ms. Browner. I will, at the end of the day, set a public health 
standard, as the Clean Air Act directs me to do, based on pro- 
tecting all Americans, most particularly our children. I do not 
today say to you with absolute certainty what that will be. 

Mr. McIntosh. But I think it is pretty important, because Rep- 
resentative Barr has raised a legitimate question on the integrity 
of the process, and I am troubled, if you can’t give me a yes or no 
answer, do you have an open mind that there are more than one 
alternative to achieving that result? 

Ms. Browner. I haven’t made a final decision as to what the na- 
tional ambient air quality standard should be for ozone or fine par- 
ticles. 

Mr. McIntosh. But you do or you don’t have an open mind? 

Ms. Browner. I haven’t made a final decision. That decision ulti- 
mately will — I want to be honest with you; that decision, in my 
opinion, the law directs me to make it based on protecting the 
public’s health with a margin of safety, and that is what I will do. 
This provision in the law is about the public’s health. 

It is true, as is true in almost any rulemaking, that when we pro- 
pose to the American people where we would set a standard, we 
display what our current thinking is. It is a question of honesty on 
our part. We displayed it. 

In the case of ozone, we said our current thinking leads us to 
point a way, but you tell us, should it be stricter? Should it be 
0.07? Should it be 0.09? Should it be 0.12? All of that is displayed, 
and comment is solicited on all of that. 

Mr. McIntosh. I think that is very important. I think you are 
absolutely right, you have to signal to the public which direction 
you want to go to, what the preferred option is for the Agency, 
based on your understanding of the data and information available, 
and solicit comments. But also important to that is an open mind 
that there may be multiple choices and alternatives to reach the 
goal that is specified in the Clean Air Act. 

Ms. Browner. We will go where the science takes us. 

Mr. Tierney. Mr. Chairman, it is my turn to question. 

Mr. McIntosh. Mr. Tierney, go ahead. 

Mr. Tierney. I suspect what it may be is, with an open mind, 
the Administrator may decide that there is or is not only one or 
that there are two or there are three or whatever, and I think that 
is the fair question to put here. 

Ms. Browner. I don’t prejudge anything at this point. I take 
public comment, and I review it thoroughly. 

Mr. Tierney. I appreciate that, and the air is clear enough on 
this side of the room, we heard distinctly what you had to say and 
thank you for it. 

Let me ask you something that may be basic, but I don’t pretend 
to know all the science involved in this. Can you tell me a little 
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bit about the PM standards and what it is we are concerned about 
and how it gets into the body systems or how it may be destructive 
and at what levels it has different impacts on us? 

Ms. Browner. There are all kinds of particles in the air of vary- 
ing sizes. Today, our effort to reduce particles in the air has fo- 
cused on something called PMIO, that 10 is a measurement, it indi- 
cates a coarse-sized particle. 

What the science now shows is that, in fact, the smaller par- 
ticles, the finer particles, 2 . 5 , have very real human health effects. 
And I will just be very simple with you; it is a little graphic, but 
I think it is the best way to understand this. 

In the case of large particles, your body may be able to cough 
them out, you may be able to blow them out and get rid of them. 
In the case of the little tiny things, these are tiny, they go right 
into your lungs, and they embed in your lungs, and what numerous 
studies have shown is, when those fine particles, those little tiny 
things — you can’t see them — reach a certain level in the air — there 
is a certain amount of them in the air — people experience pre- 
mature death and other respiratory illnesses, and that is what, for 
example, the American Cancer Society’s health records are in part 
about. 

Mr. Tierney. Do these have a different effect on children than 
adults, a child is liable to breathe in more or less? 

Ms. Browner. Children are obviously always affected differently 
by environmental — what is the word I want? Their bodies are dif- 
ferent. They are growing, their lungs are still developing, they 
breathe more air per pound of body weight than an adult, they 
drink more water per body weight, et cetera, so obviously we do 
have to — and I think appropriately — consider how something af- 
fects our children and not just how it might affect a man weighing 
150, 160 pounds. 

Mr. Tierney. Has the CASAC — the Clean Air Scientific Advisory 
Committee — given to you its closure letters? 

Ms. Browner. Yes, we have two closure letters, one on ozone 
and one on fine particles. I think we have made those available to 
committee. We would be more than happy to make them available 
again. 

Mr. Tierney. When this group of 21 individuals was selected to 
be a part of this advisory committee, were their names made pub- 
lic? 

Ms. Browner. Oh, yes, and they have conducted many public 
hearings which were noticed in the Federal Register and people 
could participate in. 

Mr. Tierney. To your knowledge, was there ever any objection 
to any one of these individuals serving in the capacity 

Ms. Browner. No. 

Mr. Tierney. Nobody questioned their credentials or anything? 

Ms. Browner. Not to my knowledge, no. 

Mr. Tierney. I yield back my time. I have no questions. 

Thank you. Administrator. 

Mr. McIntosh. Thank you, Mr. Tierney. That is a nice break 
from precedence. 

Let’s turn now to the concluding phase of our questions for this 
panel, which we had agreed to earlier would be 15 minutes of ques- 
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tions on each side, controlled by me as the chairman and Mr. Sand- 
ers as the ranking minority member. 

Let me first yield 4 minutes to Mr. Snowbarger. He indicated to 
me he had some additional followup questions on the Regulatory 
Flexibility Act. 

Mr. Snowbarger. Thank you, Mr. Chairman. 

And, very frankly, I think these are short answers, because I am 
really just trying to make sure that I understand what your posi- 
tion is on the legal position of EPA as it relates to SBREFA. The 
first question: Do you consider the EPA is subject to SBREFA? 

Ms. Browner. Absolutely. 

Mr. Snowbarger. And you would agree that because SBREFA 
provides for it, this rule will be subject to judicial review under 
SBREFA? 

Ms. Browner. The certification, yes, would be subject to judicial 
review; yes, we would agree. 

Mr. Snowbarger. You don’t agree the PM standard would be 
subject to judicial review? 

Ms. Browner. Yes, I’m sorry, we do. 

Mr. Snowbarger. I thought you were qualifying your answer. 

Ms. Browner. I think we may have some confusion. Can you re- 
state the question? I want to make sure I answer the question I 
thought you asked. 

Mr. Snowbarger. Well, both in terms of the certification and in 
terms of the PM standard — well, and the ozone standard as well, 
that those rules would be subject to judicial review under SBREFA. 

Ms. Browner. Under the Clean Air Act, both ozone and fine par- 
ticles are subject to judicial review; we absolutely agree. 

Mr. Snowbarger. But you don’t think small business has a par- 
ticular special right that has been granted to it under SBREFA 
that they could exercise here? 

Ms. Browner. Our certification is reviewable under SBREFA, we 
would agree. 

Mr. Snowbarger. But not the standard. 

Ms. Browner. The standard — you get the judicial review. The 
standard is reviewable under the Clean Air Act. SBREFA doesn’t 
require us to clean air standards, so what is reviewable is the cer- 
tification and whether or not that was appropriately made. 

Mr. Snowbarger. And whether or not you followed the appro- 
priate procedures. 

Ms. Browner. It is all judicially reviewable. 

Mr. Snowbarger. My understanding is you have had some infor- 
mal small business groups that have reviewed this process. Would 
you agree, however, that those informal reviews do not meet the 
requirements under SBREFA? 

Ms. Browner. We have had conversations with both the Small 
Business Administration and with small businesses. 

Mr. Snowbarger. I understand. I think the question is fairly 
simple. I mean, you have indicated you didn’t think SBREFA ap- 
plied to this, and what you were doing with the small business 
groups was doing something informal and not anything you were 
required to do. Therefore, they must not have been in compliance 
with SBREFA, is that correct? 



412 


Ms. Browner. We believe we have gone beyond the legal re- 
quirements of SBREFA in reaching out and working with the 
Small Business Administration and the small business community. 

Mr. Snowbarger. These do not constitute the small business 
panels that are required by SBREFA? 

Ms. Browner. We don’t agree they are required, but we are 
working with small business. 

Mr. Snowbarger. SBREFA requires small business panels if it 
applies. You don’t think it applies, fine. There is no argument you 
can make if a court says you should have done it, that you can go 
back and say we did it? These do not comply with that require- 
ment, SBREFA? 

Ms. Browner. Obviously, you know, we have spent a good deal 
of time reviewing all of the requirements to ensure this is a fair 
process, not just within the letter of the law but within the intent 
of the law; and we are certainly working with small businesses, 
with the Small Business Administration, in terms of how — both the 
process in terms of setting or proposing a standard and making a 
final decision in terms of setting the standard and then, obviously, 
in terms of implementation. 

I might just add, you know, we would be more than happy to pro- 
vide to the committee where we are using under SBREFA the 
panel procedure in terms of bringing together I guess 0MB, ERA 
and SBA to discuss specific proposals. We would be more than 
happy to provide that. 

Mr. Snowbarger. I understand that. But the panels that you 
brought together on April 18 and March 18 are not panels under 
SBREFA? 

Ms. Browner. We did not suggest that they were. 

Mr. Snowbarger. Now, in your certification, this is what I un- 
derstand the certification to be, you have certified that there will 
be no significant additional impact on small business entities as a 
result of your new proposed standards? 

Ms. Browner. We have certified 

Mr. Snowbarger. That there would be no significant additional 
impact on small business entities 

Ms. Browner. The difference we are having here is our under- 
standing of the statute is it provides for a certification of no signifi- 
cant economic impact on a substantial number 

Mr. Snowbarger. Fine. 

Ms. Browner [continuing]. Of small entities. 

Mr. Snowbarger. OK. So you are certifying that there will be no 
significant economic impact on a substantial number of small busi- 
ness entities as a result of the new proposed standards? 

Ms. Browner. Subject to the requirements of the proposal. We 
made the certification at the time of proposal. That is what the 
law, SBREFA, allows for. 

Mr. Snowbarger. I understand. I am trying to get a comfort 
level that I can go home and tell small business they have now 
been guaranteed there is no significant economic impact on them 
based on your adoption of these standards. 

Ms. Browner. Changing the public health standards, if that is, 
in fact, where this process concludes, does not in and of itself, come 
mid-July or any time thereafter, require a small business or a large 
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industry to do anything of a particular sort. States, led by their 
Governor 

Mr. Snowbarger. There will be no significant economic impact. 

Let me followup with one question, if I might, Mr. Chairman, 
and ask for 30 seconds. 

Mr. McIntosh. Sure, 30 seconds. 

Mr. Snowbarger. You have filed for an extension of time, 60-day 
extension of time, to comply with the court’s order, as I understand 
it; and in that you have indicated, given the flexibility — given the 
complexity — I have got flexibility on my mind — given the com- 
plexity of the scientific and technical issues and the importance of 
the public health policy concerns at stake, any less time than the 
60-day extension for public comment would deprive the public of an 
opportunity to fully address all of the issues involved. 

Now, I guess my question is, is there a compelling reason why 
we cannot go back and get this right and make sure that we have 
complied and not raise that as an issue and potentially jeopardize 
the implementation of the standard if you think it is the appro- 
priate one? 

Ms. Browner. We are under a court order because prior admin- 
istrations failed to follow the directions of the Clean Air Act to get 
a 5-year review done on fine particles. We did go back to the court 
and ask for some additional days. They declined to give us all of 
the days we asked for. 

But, again, this is not about 30 days or 60 days. This has been 
the better part of a decade and, most specifically, the last 4 years. 
What that judge’s order has required us to do at EPA is ask people 
to work nights, weekends and holidays; and that is what we will 
do. 

The American people were promised something by the Congress. 
It was a 5-year review. It hasn’t happened. We are going to deliver 
on that promise of the Clean Air Act. That is what we told the 
court, and that is what we tell the American people. 

Mr. McIntosh. Cindi, how much time do I have remaining? 

The Clerk. You have 9 minutes. 

Mr. McIntosh. I was going to go and give you the 15 minutes. 

Mr. Sanders. It might be more interesting to go back and forth. 

Mr. McIntosh. Let me take a couple of minutes to followup, and 
then we will be able to do that so we can follow the line of ques- 
tioning. 

Now, Ms. Browner, you just mentioned the court has imposed a 
deadline and that is the compelling reason to proceed without going 
back and redoing a regulatory flexibility 

Ms. Browner. I didn’t say that. I didn’t say the court’s time- 
frame in any way has to do with the REA. I didn’t say that. I said, 
there is a court order, that we did ask for an extension of 60 days. 
They granted 30 days. I explained what that means to us. I didn’t 
say anything about the RE A. I didn’t say that. 

Mr. McIntosh. His question was, is there a compelling reason 
not to do regulatory flexibility 

Ms. Browner. Maybe we could ask the court recorder to read it 
back. It was not about the REA. If it was, I didn’t understand that; 
and I am more than happy to reanswer it. 
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Mr. McIntosh. Why don’t we do that? We will treat it as a new 
question. 

Do you have a compelling reason not to do a Regulatory Flexi- 
bility Act analysis? 

Ms. Browner. We are doing a Regulatory Impact Analysis. We 
do not believe that we are required to do a Regulatory Flexibility 
Act analysis because these are public health standards out of which 
no specific actions are required by any small entity per se. More- 
over, it is the States who will decide which industry, which busi- 
ness, reduces their pollution. 

Mr. McIntosh. I am asking a different question. Is there a com- 
pelling reason not to do it out of your own discretion? Let me give 
you a very compelling reason why you should consider doing it, and 
that is the reason I am holding this hearing today. 

I think we are going to do severe damage to our efforts to clean 
the air by creating this legal uncertainty. We have talked about, 
earlier, that SBA believes that the Agency is required to do the 
Regulatory Flexibility Act analysis. You told us earlier you don’t 
believe you are required to do that. That automatically tells me 
there is legal uncertainty and there will be a lawsuit that will 
delay this for a long time. 

I think that has serious consequences. Frankly, it means we are 
going to spend a lot of money for lawyers, rather than actually help 
the children that you in your speech very eloquently pointed out, 
we in Congress, and you in the Agency are trying to do. So my 
question is different. It is not whether you are compelled to. Is 
there any reason why, as a discretionary matter, you won’t do it? 

Ms. Browner. How would I do it? Until a Governor decides with- 
in their State which industry should reduce their pollution of the 
public’s air, how would I do that kind of analysis? 

I don’t want to dictate to your Governor what he should do any- 
more than the Clean Air Act when it was passed by Congress told 
EPA to. I can’t answer your question. 

Mr. McIntosh. Let me propose one avenue how to do that. 

Ms. Browner. That would be helpful. 

Mr. McIntosh. One of the reasons — and Mr. Sanders questioned 
my use of the word fraud, but one of the reasons I chose that 
strong language is, while you certified there are no impacts on 
small businesses in order to meet the requirement of the Small 
Business Regulatory Flexibility Act, at the same time, you sub- 
mitted documents for the public record that did a Regulatory Im- 
pact Analysis; and I will quote from it on pages ES 11 and ES 12 . 

Under the heading “Cost and Economic Impact Analysis,” there 
is a statement that is a conclusion based on the analysis, “There- 
fore, these small establishments may experience potential signifi- 
cant impacts.” 

Now, you have gone through the effort on the Regulatory Impact 
Analysis. Why not apply that to regulatory flexibility analysis? 

Ms. Browner. What the Regulatory Flexibility Act was about 
since its inception in 1980, and what EPA has used the Regulatory 
Flexibility Act on numerous occasions to do is make adjustments 
so any one-size-fits-all approach of a regulation doesn’t inadvert- 
ently or disproportionately affect small business. It is a great stat- 
ute because it gives an agency the ability to say, you are right; if 
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we set a regulatory requirement, it may have a disproportionate 
impact. 

Mr. McIntosh. I understand. So the mandate is to choose 

Mr. Tierney. Can we hear the rest of the answer, please, Mr. 
Chairman? 

Mr. McIntosh. You said the mandate of the act 

Mr. Tierney. Can we hear what she said? She is answering your 
question. We think it is informative. If you really want her to he 
informative, we would like to hear the end of it. 

Mr. McIntosh. If you want to grant me more time, I will grant 
more time to repeat what the act says. 

I know what the act says. I helped write the act, and I know 
what it was intended to do. What it was intended to do was require 
the Agency to deal with this analysis so it could indeed pick among 
several options which would have the least impact on small enti- 
ties. 

Ms. Browner. But there are no options before us today in terms 
of what a Governor might choose. 

Mr. McIntosh. But there are options for different standards. 

Ms. Browner. No. 

Mr. McIntosh. You told us earlier you had not made a 
decision 

Ms. Browner. There no options. 

Mr. McIntosh [continuing]. Among several options for different 
standards. 

Ms. Browner. For a public health standard. I will just use 

Mr. McIntosh. A public health standard that in your own words 
you say, therefore, these small establishments may experience po- 
tentially significant impact on the preferred standard that EPA has 
given public notice on. 

Ms. Browner. Or any other standard. The point is 

Mr. McIntosh. No, no, that is the problem. Without doing a Reg- 
ulatory Impact Analysis 

Ms. Browner. We did a Regulatory Impact Analysis. 

Mr. McIntosh. Without doing a regulatory flexibility analysis, 
we don’t know whether the other standards would have less of an 
impact? 

Ms. Browner. Can I please have a moment? 

Mr. McIntosh. I mean, do we? Without doing it 

Mr. Sanders. Mr. Chairman, with all due respect, if she is being 
asked a question, please let her respond? 

Mr. McIntosh. I would like to have an answer, yes. 

Ms. Browner. There are a variety of tools which are important 
to making an informed decision. The Regulatory Flexibility Act — 
as you pointed out, you are one of the authors of it — is extremely 
important because it allows an agency, once a technology perhaps 
is required to be used by certain industries, to make adjustments 
for the small businesses within that requirement. We use it and 
would be more than happy to give you a list of all the times we 
have used that law to allow us to move beyond a one-size-fits-all 
approach to air pollution and other types of pollution reductions. 

The Clean Air Act is very clear in saying that the States develop 
individual plans for reducing their pollution. I cannot tell you today 
what any individual State will choose, nor would it be appropriate 
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for me to do that, to preordain for them what kind of choices they 
may ultimately make. 

However, in an effort to help inform discussion, which we think 
is important, and it should be thorough and lively, we do do some- 
thing which is called a Regulatory Impact Analysis under an Exec- 
utive order signed by a President you served and then amended by 
this President. 

Mr. McIntosh. Let me ask you to conclude. All of that has been 
established so far with the testimony. My time is limited. If folks 
want to give me some additional time, I will gladly let you go and 
explain all of those which the committee is well aware of. 

Mr. Sanders. It is your time. Do whatever you want. 

Mr. McIntosh. Let me focus on a couple of other questions 
which I think are important for the record. 

Mr. Sanders. I suggested before that I thought it might be more 
useful for us to go back and forth. I don’t know how much time you 
have used. 

The Clerk. The chairman has 5 minutes left. 

Mr. Sanders. You have used 15, and I haven’t used any. 

Mr. McIntosh. Let me proceed to let you use your time. 

Mr. Sanders. I will use 5 minutes and then go back to you. 

Mr. McIntosh. Certainly. 

Mr. Sanders. Let me begin by thanking Mr. Barr for quoting 
you, because, let me tell you very frankly, if you did not under- 
stand that your job is to stand up and protect the health of the 
children of this country, you should not be where you are right 
now. I applaud you for your statements. 

Mr. McIntosh a few moments ago talked about lawsuits. Well, 
nobody wants lawsuits. But it is no great secret I suspect we have 
a few of them in the room right here, that the major polluters of 
America will spend millions and millions of dollars trying to de- 
stroy environmental regulations to protect clean air. They will do 
everything they can, and that has been the track record for the last 
15 or 20 years. 

So maybe if we don’t want lawsuits and we don’t want 
contentiousness, maybe some of the major polluters in this country 
might want to hold back on spending millions and millions of dol- 
lars in fighting every regulation that seems to be passed rep- 
resenting the health and welfare of the people of this country. 

I think, in the midst of this very interesting discussion, some of 
the most important points seem to be pushed aside. And the most 
important point to my mind is that what we have heard today, and 
I have not heard — I have not heard people disagree with this, is 
that people who know a great deal about this issue are suggesting 
that we can prevent the deaths prematurely of 15,000 Americans 
and that we can prevent suffering and illness of 250,000 children. 

Now, how much is that worth? How much is that worth? I would 
suggest that, in a civilized country, it would be inexcusable for our 
government not to move rapidly to end that terrible waste of life. 

What kind of country are we where we say, yes, we know that 
15,000 people are dying prematurely, that little children are be- 
coming terribly sick, but we are not going to do anything about it? 
If that is what this Government was about, that would be a terrible 
shame; and I don’t think that is what we are about. 
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I wanted to tell Ms. Browner that despite what she heard today, 
the vast majority of the American people want you and the admin- 
istration to stand up and protect the health of the American people. 
That is what they want. That is what every poll indicates. And 
while we know that some of the polluters are spending huge 
amounts of money trying to challenge virtually every environ- 
mental regulation we have, they are not operating on behalf of or- 
dinary Americans, and that is not what the American people want. 

Ms. Browner, last week we heard from Dr. Munzer, who was a 
lung specialist and a former president of the American Lung Asso- 
ciation. He testified that the negative health effects of emissions of 
ozone and fine particulates are well established. They both cause 
asthma attacks, and fine particulates also lead to a number of 
cardiopulmonary problems and even premature death. 

Would you care to comment on that? 

Ms. Browner. Study after study finds that the results of certain 
levels of air pollution are, in fact, premature death, aggravated 
asthma, large numbers of respiratory illnesses. Asthma now rep- 
resents the single largest cause of childhood hospitalization in the 
United States. More children are admitted to the hospital because 
of asthma than for any other reason. 

While it may be that some would suggest a future where we keep 
our children inside on the 4th of July because the air pollution is 
too high, that is not what the Clean Air Act promised the American 
people, and that is not what we will do in accordance with the law. 

Mr. Sanders. Ms. Browner, we have heard a lot of discussion 
about costs, and that is an important issue. Nobody here wants to 
see businesses suffer in any way that is unnecessary. 

Last week we heard from Dr. Schlesinger, a biochemist from 
Duke University, who told us that the proposed standards will pro- 
vide additional environmental benefits — the reduction of acid rain 
and the protection of plant and animal diversity. 

I would like to put into the record, when we talk about economic 
costs, I come from a very beautiful State. We have a strong tourist 
industry. We would invite all of the Members to come up during 
the fall to see the color of our leaves. 

When you talk about economic impact, some of us don’t want to 
see our trees being destroyed by acid rain. That is an economic 
issue. That is an issue of environmental concern that we have. We 
don’t want to see our timber industry and our maple sugar indus- 
try be impacted negatively by this pollution. We don’t want to see 
the basic beauty of the State of Vermont or New England or the 
Northeast being impacted. That is an economic issue I would like 
to place into the record as well. 

But I would like, Ms. Browner, to also comment on Bruce 
Bertelsen, the executive director of the Manufacturers of Emissions 
Control Association, who testified that the estimated cost of reach- 
ing proposed clean air standards are typically greatly overstated 
because technological advances are not taken into account. 

Is that something you would like to briefly comment on? 

Ms. Browner. Yes, that is absolutely true. If you look at the 25- 
year history of the Clean Air Act, what you see is a wonderful story 
about American industry. They rise to the challenge each and every 
time. 
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When we began the debate in this country about acid rain, some 
in industry projected costs of $1,000 per ton of emission reductions. 
EPA itself predicted costs of $600 per ton. Today, on the Chicago 
Board of Trade, you can buy a credit for less than $100. 

Industry rises to the occasion over and over again; and the costs 
of reducing pollution have been proven to be, through real-life ex- 
perience, far less than anyone suspected or projected on the front 
end. And the benefits to the health of the American people far 
greater than anyone projected. 

The Clean Air Act does not allow me to make a cost-benefit deci- 
sion. This is a public health decision. There are other sections of 
the law dealing with toxic chemicals in the air that are cost bene- 
fits. This is not. 

Mr. Sanders. The point you are making is throughout the proc- 
ess people have come up with grandiose estimates as to the cost; 
and, in fact, as a result of the changes in technology, the costs end 
up being a lot less. 

Ms. Browner. The wonderful news is technology advances, 
thanks to American industry. 

Mr. Sanders. Ms. Browner, last week, at our first hearing, we 
heard some discussions from some panelists who suggested that, as 
a result of these regulations, people in America would not be able 
to use their lawn mowers, people would be prevented from burning 
logs in their fireplace, people would be prevented from driving their 
cars if they were the only passenger. 

We also heard — coming from a dairy State, I thought it was pret- 
ty intriguing — that cows would be wearing diapers. We look for- 
ward to that. 

Would you want to comment about these rather frightening and 
onerous predictions? 

Ms. Browner. There is nothing in the proposal which we are re- 
viewing public comment on in terms of the public health standards 
that will do any of that. 

As I have said before, the Clean Air Act I think is quite smart 
in giving individual Governors the authority to design individual 
State plans for pollution reduction. 

Mr. Sanders. So you don’t think it is true the diaper industry 
is really going to be moving forward rapidly by producing diapers 
for cows? We shouldn’t all invest in the diaper industry? 

Ms. Browner. We are not seeking support from the diaper in- 
dustry. 

Mr. Sanders. I would ask the clerk how much time is left? 

The Clerk. Seven and a half minutes. 

Mr. Sanders. Dennis, do you want to go? 

Mr. Kucinich. Yes, please. 

Mr. McIntosh. That would be fine. 

Mr. Kucinich. Thank you very much. Would you explain to this 
committee what you do to work with small business and industry 
to come to compliance? 

Ms. Browner. We have a number of programs across the Agen- 
cy, not just within our office, to work with small businesses. 

Most recently, we have created a small business compliance cen- 
ter where we say to small businesses, look, we understand these 
rules may be difficult, whether it be air, water, waste. If you volun- 
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tarily come in, you work with us to solve a problem. If there is not 
a pattern of behavior there, we will set aside the penalty; we will 
set aside the enforcement action. 

Our goal is to find how best to work with small businesses to 
achieve compliance of environmental requirements. 

Mr. KuciNICH. So you are not trying to shut business down? 

Ms. Browner. No. We have had a number of very successful 
projects with small businesses. 

For example, we have been involved with small printers across 
the country to design a blueprint of how better to manage their fa- 
cilities for environmental purposes. We have worked with metal 
finishers. There are any number of small business groups that we 
have been working with quite successfully to find how best they 
can facilitate, small business by small business, do their part to 
protect the environment. 

Mr. Kucinich. Which small businesses have the greatest dif- 
ficulty coming to compliance as a category, can you state? 

Ms. Browner. It is hard to answer, because we have so many 
different laws that we work to implement with small business — air, 
water, waste being the primary ones. The challenges will vary from 
small business to small business sector. 

Mr. Kucinich. Let’s shift for a moment to large business. 

The Governor of Ohio, Governor Voinovich, testified before the 
committee last week. I really didn’t get a chance to ask him a ques- 
tion. I felt like it was a buzzer shot, Mr. Chairman, near the end. 
You are familiar with those. 

Mr. McIntosh. We can probably send it to him to answer. 

Mr. Kucinich. The point he was making, though, I thought was 
interesting. And he has said repeatedly that Ohio, and specifically 
he mentioned Lorain, would not be an attractive place to continue 
automobile production because the EPA and your rules and regula- 
tions would discourage it. And he has said that you are directly to 
blame for the loss of jobs and the shutdown of manufacturing facili- 
ties and that, furthermore, the EPA will make industry defunct in 
manufacturing dependent areas. 

I think that is an accurate characterization of what he said. I am 
asking you, how do you respond to that? 

Because there are people in communities like mine who are wor- 
ried about their jobs. When you have a high-ranking government 
official who makes those kinds of statements, they ask to be an- 
swered by someone in authority. So what is your answer? 

Ms. Browner. First of all, we would be more than happy to pro- 
vide to you the facilities which we have worked to issue permits on, 
automobile manufacturing facilities in States across the country 
which we have worked to grant permits to so they can expand oper- 
ation, develop new operations, whatever, in nonattainment areas. 
It has not only been in attainment areas. 

Second, what I would say most specifically is that your Governor 
will make the decisions for your State in terms of how best to re- 
duce their air pollution. That is the beauty of the Clean Air Act as 
passed by Congress. It will be your Governor. It will not be the 
EPA. 

Mr. Kucinich. But he is saying your regulations — in particular, 
in the Cleveland area, we have the Ford casting plant. Ford is in- 
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vesting $80 million total over the next 5 years to install equipment 
necessary to comply with the current standards. He is saying, look, 
what are you trying to do? Are you trying to shut this casting plant 
down with these new regs? He is charging that you are. 

Ms. Browner. No. 

Mr. Kucinich. What is the answer? 

Ms. Browner. As far as I know, that facility has a permit. They 
can operate. 

Mr. Kucinich. But what about the new regs here? Now not just 
the Cleveland area but all across the country people are worried 
about that. What do you say to them? 

Ms. Browner. That each Governor will have on the order of 5 
to 10 years to determine with the business and the individuals of 
his or her State how best to reduce pollution, and there is no re- 
quirement that your Governor or any other Governor single out 
any individual business or any individual business sector. There is 
flexibility in terms of what they can do. 

I will tell you this. I think this is important. If we were to con- 
clude the process by adopting the standards we proposed for 
ozone — we have not done that, and we have not made a final deci- 
sion, but let’s say that were to happen — 70 percent of the areas 
that would not immediately meet a tighter public health standard 
could do so through currently available technologies. No new tech- 
nologies. Through currently available, on-the-book solutions. 

Some of those include efforts that we have been engaged in with 
individual States. Some of those, quite frankly, include efforts with 
industry. 

For example, the work we do with Detroit to develop an on-board 
canister inside each car you buy next year, a little device you won’t 
know is there, but every time you fill your car with gasoline there 
will be less pollution in the air because of that cooperative work 
between EPA and industry, less than $10 per car. 

And I can give you any number of examples 70 percent of the 
areas could meet, if that is where the process concludes, a tougher 
public health standard for ozone through currently available tech- 
nology. 

Mr. Kucinich. Thank you, Mr. Chairman. I am just about com- 
plete, so I can yield to my colleague. 

I want to make this comment. I think what we need to establish 
in these hearings is that clean air and jobs are not mutually exclu- 
sive, that clean air and the progress of small business, which I 
think we all care about, is not mutually exclusive, that clean air 
and American manufacturing, there is no mutual exclusivity there. 
And if we can do that, I think we all can win in this process. We 
can find a way to encourage small business, protect our basic man- 
ufacturing industries, protect the health of our people and have de- 
cent quality air standards at the same time. 

I mean, that is the kind of challenge we have, which is a difficult 
challenge, to be sure. It is one that brings us to this table and gets 
us into very spirited debate. But that is what we are challenged to 
try to do and to try to — actually, we have to have it both ways I 
feel. 

Thank you very much, Mr. Chairman. Thank you. 

Mr. McIntosh. Thank you. 
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Cindi, could you let us know how much time is on each side? 

The Clerk. The majority has 5 minutes; the minority has 2 V 2 . 

Mr. McIntosh. OK. Let me switch gears slightly from the earlier 
line of questions and ask you, Ms. Browner 

By the way, thank you. I know we have delayed past the ex- 
pected time we were supposed to keep you, hut I think it is impor- 
tant to get these out into the open. 

Ms. Browner. We appreciate it. 

Mr. McIntosh. Do you believe or is it the Agency’s position that 
the regulatory impact analysis, not the regulatory flexibility anal- 
ysis, meets the requirements of the Unfunded Mandates Reform 
Act? 

Ms. Browner. No, that is not our position. I am more than 
happy to speak to our understanding of the Unfunded Mandates 
Reform Act. We are in no way maintaining that the RIA would 
meet the requirements of the Unfunded Mandates Reform Act. 

Mr. McIntosh. If you could briefly, because I want to move on 
to a couple of other questions, explain why the Agency didn’t do the 
cost-benefit analysis required by that act? 

Ms. Browner. The Unfunded Mandates Act conference report 
does not require the preparation of any estimate or analysis if the 
Agency is prohibited by law from considering the estimate or anal- 
ysis in adopting the rule. This is not a cost-benefit section of the 
Clean Air Act. It is a public health section of the Clean Air Act. 
So we read the conference report to tell us that we are not required 
to do that estimate, because the Clean Air Act tells us don’t take 
into account the costs. 

Now, just for the purposes of the Members’ understanding, we 
did do that kind of analysis. I cannot use it in making the ultimate 
decision, but we did do it, because we thought it was important to 
informed discussion, and we did do it. But we are not maintaining 
that meets the requirements of the Unfunded Mandates Act. Our 
position is the Unfunded Mandates Act and the specific conference 
report would direct us not to. 

Mr. McIntosh. Which we disagree. I think unless it is explicitly 
stated don’t do it, if it is silent and that has been interpreted not 
to compel it, I think that is a different matter. 

Ms. Browner. Well, the courts have routinely interpreted this 
section 109 of the Clean Air Act as saying the statute and its legis- 
lative history make clear that economic considerations play no part 
in the promulgation of standards. I mean, there is the lead indus- 
try, there is the American petroleum industry, there is 

Mr. McIntosh. That is a different standard than what the con- 
ference report was going to, where it is explicitly forbidden. 

Ms. Browner. By law. 

Mr. McIntosh. Let me yield a minute to Representative Barr. 

Mr. Barr. I would ask to have the article to which I referred ear- 
lier by the distinguished chairman of the Commerce Committee, 
Tom Bliley, appearing on page 3 of the April 21 edition of Roll Call 
inserted into the record. 

Mr. McIntosh. Seeing no objection, it will be done. 

[The article referred to follows:] 
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Mr. Barr. Ms. Browner, do you have a copy of the Washington 
Legal Foundation petition to which I referred earlier? 

Ms. Browner. Yes. 

Mr. Barr. I would like you to turn to page 7, please; and I would 
like to state at the beginning that your quote at the middle of the 
page there I think, to which I have referred earlier and to which 
I would ask you to give the full context of, is included in the Wash- 
ington Legal Foundation petition. 

They state on page 7, from the beginning there, as you can see 
the first full sentence on that page, “For example, in her keynote 
address to the Children’s Environmental Health Network Research 
Conference held in Washington, DC, on February 21, 1997, Admin- 
istrator Browner specifically discussed the merits of the proposals 
for which EPA is seeking comment.” That is the context I believe 
in which the quote that we referred to earlier was given. 

“She acknowledged that the quality of our air has greatly im- 
proved over the years but blasted industry for opposing the current 
proposals.” I agree the term “blasted” may be editorializing some- 
what. But, aside from that, it goes on to state that “all but sug- 
gesting that industry is indifferent to asthmatic children.” 

Ms. Browner. Excuse me. Congressman Barr, I am not sure 
where you are reading from. I lost you in the document. 

Mr. Barr. Let me give you the copy then. I thought you said you 
had a copy? 

Ms. Browner. I think I have it. What page? 

Mr. Barr. Page 7. 

Ms. Browner. You are reading from a news report of BNA? 

Mr. Barr. No, I am reading from the petition of the Washington 
Legal Foundation. 

Ms. Browner. And they are quoting a BNA news report. 

Mr. Barr. I think you know exactly what I am quoting from. I 
am quoting from page 7. I stated page 7 earlier. 

Mr. Sanders. I don’t know what you are quoting from, and I 
would like to know. 

Mr. Barr. You don’t have to. 

Mr. Sanders. I sure do. I want to be informed. What are you 
quoting from? 

Mr. Barr. I am tired of her dilatory tactics. I stated very clearly 
it was page 7, Mr. Chairman; and she acknowledged she had the 
petition. That is what I am reading from. Since there is some ques- 
tion about it, I would move that the petition be inserted in the 
record. 

Mr. McIntosh. Certainly. 

[The petition referred to follows:] 



424 


Before the 

ENVIROtOCENTAL PROTECTION AGENCY 
Washington, D.C. 


IN RE: PROPOSED RT7LES TO REVISE 
TEE NATIQNRL AMBIENT AIR QUALITY STANDARDS 
FOR PARTICULATE MATTER AMD OZONE 
40 CFR PART 50, DOCKET NOS. A-95-54; A-95-58 


PBTITICBY OF THE WASHINGTON LEGAL FOUNDATION 
TO DISQUALIFY EPA AIECINISTRATOR CAROL BROWNER FRCBS FURTHER 
PARTICIPATION IN THE RULSCAKING PROCEEDING TO REVISE 
THE PARTICULATE NATTER AMD OZONE NAAQS AND 
COHHENTS OF THE WASHINGTON LEGAL FOUNDATION OPPOSING 
THE PROPOSED RULES TO REVISE THE PM AND OZONE NAAQS 

INTRODUCTION 

The Washington Legal Foundation (WLF) hereby petitions 
Environmental Protection Agency Administrator Carol Browner to 
disqualify herself from further participation in the the above- 
captioned rulemaking on the grounds that she has already 
prejudged the issues presented in these proceedings. In 
addition, WLF intends this submission to constitute its comments 
on the proposed revised standards. 

The proposed rules seek public comment on a number of 
scientific matters euid policy issues regarding the revision of 
the National Ambient Air Quality Standards (NAAQS) for 
particulate matter (PM) and ozone. Under the Clean Air Act 
(CAA) , 42 U.S.C, § 7409(d), the i^hninistrator is required at 
specified intervals to coii^lete a "thorough review" of such 
standards in order to determine, what, if any , revisions "may be 
appropriate . ” 
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The Clean Air Act further specifies in great detail the 
procedures by which these revisions, if any, are to be made. In 
particular, 42 U.S.C. § 7607(d) provides for the submission by 
any person of "written comortents, data, or documentary information 
on the proposed rule" and the opportunity of interested persons 
to ntcdce "oral presentation of data, views, or arguments." 42 
U.S.C. § 7607(d) (5). These provisions, as well as fundamental 
principles of administrative law, fairness, and due process, 
require the Administrator to carefully consider these comments 
and views, and not to prejudge the issues before the close of the 
public comment period and the conclusion of public hearings. 

Unfortunately, Administrator Browner has made public 
statements before the close of the public comment period, as 
further described below, that clearly indicate that she has 
already made up her mind to prcmtulgate revisions to both the PM 
and ozone standards. In particular, during Administrator 
Browner' s Keynote Address to the Children's Environmental Health 
Network Research Conference held in Washington, D.C., on February 
21, 1997, she emphatically and repeatedly stated that "l will not 
be svfayed. . . • Z will not be swayed" by any opposing views on 
BPA's proposed revisions to the PM and ozone standards despite 
the EPA's own admission that our air quality has dramatically 
iii;?)roved over the years, and despite serious doubts about the 
medical causes of certain health in^airments and whether these 
proposed standards would have the affect on health as EPA 
believes. This and other public statements clearly show that 
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Administrator Browner. has made up her mind and will not give any 
consideration, let alone a meaningful one, to opposing ccmnients 
and views. 

Administrator Browner has therefore prematurely rejected the 
option of exercising the statutory alternative that the standards 
should not be revised at this time, and that any revisions be 
postponed until further study can be made as has been suggested 
by numerous parties, including most recently United States 
Senators John Glenn, Chuck Robb, Robert C. Byrd, Wendell Ford, 
and Jay Rockefeller in a letter to Administrator Browner dated 
March 4, 1997, a copy of which is attached hereto and adopted by 
reference. Such further study should also include the review of 
certain scientific data that the EPA has relied upon in setting 
the proposed standards, but has heretofore refused to release to 
the piiblic for any review and critique.' 

Consequently, Administrator Browner' s public statements 
evidence a clear and convincing showing that she is unable to 
give meaningful consideration to the public comments submitted to 
her and the EPA in this rulemaking proceeding, including 
those submitted herein by WLF. Under these circusnstances , 
fairness, due process, and judicial authority require that 
Administrator Browner be disqualified from these proceedings. If 

' "^e two essential studies are Dockery, D.W. , et al. An 

Association Between Air Pollution and Mortality in Six U.S. 

Cities, N, England Journal of Medicine 329 (1993) euid Pope, C.A., 
et al., Particulate Air Pollution as a Predictor of Mortality in" 
a Prospective Study of U.S, Adults, Am. Journal Respir. Crit 
Care Med 151 (1995) . 
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Aditiiniscrator Browner does not disqualify herself, any final 
revision to either the PM or ozone standard would be vulnerable 
to attack upon judicial review on that ground alone or in 
addition to the other numerous procedural and substantive flaws 
of this proceeding. 

INTEBKSTS OF THE HASHIHGTOH LEGAL FODESATION 

MLP is a national non-profit public interest law and policy, 
center based in Washington, D.C., with supporters nationwide who 
will be affected by EPA's proposed revision of the PM and ozone 
standard. WLF has regularly participated in rulemaking 
proceedings before a number of federal .agencies, including the 
EPA, as well as in litigation challenging the validity of agency 
rules, decisions, or policies. 

For example, WLF filed a lawsuit on behalf of itself and a 
dozen tl.S. Senators and Representatives against the EPA for its 
failure to complete a long overdue cost/benefit report of the 
Clean Air Act and for violating the Federal Advisory Committee 
Act. teLShingrtop Legal. v- BPft. No. 95-2396 (GK) 
(D.D.C.). The EPA has recently agreed to complete and file the 
report later this year to settle the lawsuit. In addition, EPA 
has also recently agreed to settle yet another lawsuit filed by 
WLF seeking agency documents regarding BPA's economic benefit 
computer model ("BEN") which is used to calculate fines in^osed 
on regulated entities for environmental infractions. Washington 
Legal Fnimdation v. EPA . NO. 93-1202(CRR) (D.P.C.). WLF 
uncovered evidence that the EPA was using false and misleading 
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calculations to justify higher fines, and WLF submitted an 
affidavit to the court from a former EPA en^loyee who verified 
those charges. EPA has recently requested and received comments 
on how it should calculate the economic benefit, 61 Fed. Reg. 
53026 (Oct. 9, 1996) . 

WLF's Legal Studies Division also publishes numerous 
monographs and other publications on a variety of regulatory 
topics. Of particular relevance to this proceeding, WLP 
published on February 21. 1997. a WLP Legal Opinion Letter by 
Congressman David M. McIntosh entitled "EPA Must Address Serious 
Concerns Over Proposed Clean Air Standards," a copy of which is 
attached hereto and adopted by reference in these comments. 
Recognizing that free mar)cet and other incentives are preferable 
to the command and control policies of government regulation, 
WLF's Legal Studies Division is also publishing a WLF Legal 
Backgrounder, "A New Strategy For Environmental Protection: 
Incentives For Zero Emissions” James M. Thunder. 

With regard to the issue of agency bias in rulemaking, WLF 
has filed a petition with the Federal Communications Ccmimission 
seeking to disqualify its Chairman Reed Hundt from participating 
in a rulemaking proceeding in which he had publicly expressed his 
firm opinion about the relevant proceeding before the comment 
period was ccm^leted. Sgg Petition To Disqualify Chairman Reed 
E. Hunt in PP Docket No. 93-253, Iirplementation of Section 309 (j) 
of the Communications Act — Ccm^etitive Bidding, 220-222 MHz. In 
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addition, WLF participated in Aagociation of National 
Advertis ers. Inc, v. Federal Trade CommlBHion . 627 F.2d lisi 
(D.C. Cir. 1979), in which the inpartiality of Michael Pertschulc, 
then- Chairman of the Federal Trade Commission, was challenged in 
an FTC rulemalcing proceeding on the basis of public statements he 
made regarding the subject of those proceedings. at 1156, 

n.7. 

For all these reasons, WLF has an interest in ensuring that 
the current rulemalcing proceedings are conducted in a fair and 
unbiased manner . 

EVIDENCE OF PSEJDDGKENT BY ADMIHISTRATOR CAKOL BROWNER 

WLF submits that a clear and convincing showing can be made 
in the form of numerous public statements and remarlts made by 
Administrator Browner and other EPA statements that, ta]cen as a 
whole, would lead a reasonable person to conclude that 
Administrator Browner has already decided to revise the HAAQS for 
EM and ozone before all public comments were received by the EPA 
and before hearings were held in the post -comment period, and 
that she will not or could not give meaningful consideration to 
those public comments which are to the contrary. Accordingly, 
she must disqualify herself from these proceedings. 

As previously stated. Administrator Browner has made 
numerous public statements to the effect that she has already 
decided that the PM and ozone standards will be revised, and that 
the only issue worthy of public consideration is how those 
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standards will be implemented.^ For example, in her Keynote 

Address to the Children's Environmental Health Network Research 

Conference held in Washington, D.C., on February 21, 1997, 

Administrator Browner, specifically discussed the merits of the 

proposals for which EPA is seeking comments. She acknowledged 

that the quality of our air has greatly in^roved over the years, 

but blasted industry for opposing the current proposals, all but 

suggesting that industry is indifferent to asthmatic children. 

She states unequivocally that it was a "fact"- that "science tells 

us those standards [including the current PM and ozone standards] 

are not adequate and that we have to move forward." She then 

concludes with the following flourish: 

Let me say this--when it comes to protecting our kids, 1 
will not be swayed. If the science shows that we have to do 
more to ensure that our kids are safe from pollution, then 
that is precisely what we will do. And if someone wants to 
accuse me of doing too much and acting too forcefully to 
protect the health and future of our children, then so be 
it. I will not be swayed. 

Browner Keynote Address at 5 (emphasis added} . 

Administrator Browner' s renarks were also publicly reported. 

BNA's National Environment Daily reported that "Browner held up 

recently proposed air quality standards dealing with ground-level 

ozone and particulate matter as an example of EPA putting 

children first. She added that the agency will not back from its 

proposals just because industry representatives believe they have 

already done all they can." BNA National Environment Daily, 


^ The implementation of those standards are, of course, 
subject to future notice and comment proceedings, and will not be 
considered by EPA in the current rulemaking proceeding. 
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■EPA Agency To Create Center on Children, Focus All Standards On 
Protecting Kids," Feb. 24, 1997. 

Administrator Browner cannot argue that this statement does 
not indicate that she has prejudged the issue because she used 
the conditional term "if" when she said " [i] f the science shows 
we have to do more. . . I will not be swayed." This fig leaf of 
open-mindedness cannot mask her views because in the prior 
sentence, she said it was a •fact* that "science tells us those 
standards are not adequate and that we have to move forward . " 

In another recent public appearance specifically discussing 
the PM and ozone proposals. Administrator Browner similarly made 
statements that evidence her prejudgment of the issue. She 
unequivocally stated that: 

The science Is clear and convening. Taken together, 
these proposed steuidards would provide new protections to 
133 million Americans, including 40 million children. . . . 
We're talking about fewer asthma attacks. We're talking 
about protecting elderly people. We're talking about 
protecting our children. 

* * * « 

For EPA, there is quite literally no other alternative 
but to propose to strengthen the public health standards [by 
adopting the proposals for both PM and ozone) . 

Remarks Prepared for American Enterprise Institute (ABI) 
Conference "Clearing the Air: An Examination of EPA's Proposed 
Regulations for Particulate Matter and Ozone," dated February 10, 
1997 (emphasis added) . 

The science, however, is not "clear and conpelling" on this 
issue, and even Administrator Browner is forced to admit in her 
remarks at AEI that these issues are "conplex." Yet she has 
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unequivocally ruled out a statutory alternative legally available 
to her and one that WLF, Senator John Glenn and his colleagues, 
and many others have suggested, naunely, that the current 
standards be retained, at least for the time being, while further 
study is coit^leted so that a fully informed decision can be made, 
rather than promulgating the proposed standard now, the 
implementation of which will cost untold billions of dollars, and 
the health benefits uncertain. 

Indeed, it might be argued that Browner' s expressed concern 
for the health of asthmatic children may not be as genuine as she 
claims, or the problem not as severe as she portrays. At the AEI 
Conference, she reveals that the main purpose of the Clean Air 
Act's procedures for reviewing standards "is to ensure that we 
never get to the point where the government tells Americauis their 
air is healthy to breathe, when the scientific community knows 
that, in fact, it is not." AEI Speech at 2 (emphasis added). 

But how does the EPA actually "tell[] Americans their air is 
healthy [or not] to breathe?" EPA informs the public about air 
quality on a day-to-day basis through EPA's Uniform Air Quality 
Index and Daily Reporting program.^ 


^ 40 C.F.R. Part 58, Subpart F-Air Quality Index (AQI) 

Reporting and Appendix G. If the AQI is 0 to 50 in a particular 
geographical area, the EPA tells the American people through 
state agencies and the media, that the air quality in that region 
that day is "Good"; if 51 to 100, they are told the air is 
"Moderate"; if 101 to 199, we're told the air is " Unheal thful " ; 
if it is 200 to 299, it is described as "Very Unhealthful"; and 
over 300, the air is characterized as "Hazardous." Generally 
speaking, the 100 level is the level set for the primary NAAQs 
level for five pollutants, including ozone and PM. States are 
free to impose more restrictive levels that trigger the various 
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Clearly, if Ms. Browner really believes that we are "at the 
point where the government tells toericans their air is healthy 
to breathe" when in fact it is not, that is, that the 100 AQI 
level dividing "healthy" air frcan "unhealthful" air is not an 
accurate description, then the SPA can lower the niainerical scale 
for the various descriptors rather easily and quickly. 

WLP finds Ste. Browner' s and the EPA's relative con^lacency 
in keeping the public in the dark about what the EPA believes to 
be the true quality of the air very disturbing and 
unconscionable. Ms. Browner is apparently content to leave 
mothers of asthmatic children with the false impression that they 
can safely allow their children to play outdoors for extended 
hours on a particularly hot summer day, when, if properly 
informed and alerted about the true quality of the air as 
Administrator Browner believes it to be, would have chosen to 
lamit their child's outdoor activity, and presumably prevent the 
v&ry D^dical injuries which Ms. Browner is so concerned about. 

At the conclusion of her r^narks at the AEI conference where 
she has staked out her position, Ms. Browner reminds her audience 
that the "period of public comment is still in effect" and that 
an extension of the comment period was sought "in order that the 
American people may have a thorough, fair and informed public 
debate on the proposals," and that she has "an obligation to 
carefully consider all public comment before making a tformall 


air quality alerts to the public, California being one such 
state. 
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final decision." Ms. Browner's passing concern for a "thorough, 
fair and informed piiblic debate" appears, however, to be 
disingenuous and nothing more than lip-service to impartial 
agency decisionmaking. There can be hardly any doubt that she 
has made her decision, and that she will not "carefully consider 
all public comment" before casting that decision into stone. 

Administrator Browner has made similar statements about the 
PM and ozone proposals on February 24, 1997, at Harvard 
University's Kennedy School of Government Forum. She brushes off 
industry criticism that the proposals are too costly or would 
entail limiting certain outdoor recreational activities as 
"nothing more than scare tactics. They are false. They are 
wrong. They are manipulative." She then demonizes industry 
opponents to the proposals by asking a self-serving rhetorical 
question: " [W] ould we accept, as the science shows us, large 
numbers of Americans experiencing real health effects, even 
death, because some in industry project "high costs" to reduce 
their pollution of the public's air. . . ? 

In the first place, she begs the question that industry's 
pollution is the cause of the deaths and health effects, and that 
EPA's proposal would prevent those effects. As Administrator 
Browner announced on December 17, 1996 in releasing EPA's annual 
National Air Quality and Emissions Trends Report, "During the 
past ten years, ozone, carbon monoxide, lead, particulate matter, 
nitrogen dioxide, and sulfur dioxide -- the six air pollutants 
targeted in the Clean Air Act - - have all declined " and that over 
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the last 25 years, the emission of nation's six major air 
pollutants " declined dramatically * by 29 per cent while our gross 
domestic product increased 99 percent, (eirphasis added) . 

Secondly, the source of the pollution is not entirely the 
traditional industrial sources as Ms. Browner would have her 
audiences believe. For exan 5 )le, with respect to PM-lO emissions, 
the EPA Trends Report tells us that 

[E] missions from traditionally inventoried source 
categories (fuel combustion, industrial processes, 
transportation) make up only S percent of total PM- 10 
emissions nationwide. The remaining emissions come from 
natural sources (wind erosion) and the miscellaneous 
category, which contains emissions for agriculture and 
forestry, wildfires and mcinaged burning, and fugitive dust 
from paved and unpaved roads. Of these, fugitive dust makes 
up the greatest share of all PM-lO emissions (68 percent), 
followed by agriculture and forestry (20 percent) . 

EPA Trends Report at 27 (emphasis added) . 

It thus appears that natural sources and fugitive dust are 

the real culprit of PM-lO emissions, not industrial pollution as 

Ms. Browner claims, suggesting that a great deal of progress can 

be made to reduce the PM-lO levels even further than they are by 

simply paving more roads.* Accordingly, EPA and Ms. Browner 

continually mislead the public by falsely stating the source of 

the alleged problem as being industry. In a November 27, 1996, 


Fugitive dust from unpaved roads accounted for almost 12 
million short tons of PM-lO in 1995, whereas PM-lO from all 
industrial processes, including chemical, metal processing, 
petroleum emd related industries, solvent utilization, storage 
and transport, waste disposal and recycling, and other industrial 
processes accounted for less than one million short tons. 
Emissions from residential wood burning fireplaces and stoves is 
almost 40 percent as great as the emission from all industrial 
sources. Trends Report at 74, Table A- 6. 
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EPA Press Release entitled "EPA Proposes Air Standards For 
Particulate Matter and Ozone," EPA categorically states: 
"Particulate matter {PM) , or soot, comes largely from combustion 
from sources like power plants or large incinerators." Yet the 
Trends Report, as noted, shows that clearly not to be the case, 
with all industrial sources accounting for less than 6 percent.® 
The source of ozone is more complex because ozone "is not 
emitted directly into the air by specific sources." Trends 
Report at 21. Rather, certain chemicals combine with sunlight to 
form ozone, such as "gasoline vapors, chemical solvents, 
combustion products of various fuels, and consumer products." 

The sources are found not only in large industrial facilities, 
but "small businesses such as bakeries." Trends Report at 21. 
Ozone formation, however, is affected by changing meteorological 
conditions . 


® In addition to Ms. Browner' s misleading and conclusory 
statements of the problem and its cause as WLF has discussed, 
Administrator Browner and the EPA continue to characterizes EPA's 
PM- 2. 5 proposal in public as one involving "soot" and the ozone 
proposal as one involving "smog." Her use of the term "soot" 
conjures up images of visible dirty particulate matter blanketing 
our homes and playgrounds. Yet the term "soot or smoke" is 
properly used to describe particles that are "large and dark 
enough" to be seen as soot or smoke. Trend Report at 26. 

"Others are so small they can be identified only with an electron 
microscope." Indeed, the current regulated PM- 10 particles have 
"a diameter of 10 micrometers <0.0004 inches)." Id- The 
proposal to set the standard for PM-2.5 means the regulation of 
particles that are only 2.5 micrometers <0.0001 inches), or one- 
fourth the size of the current microscopic PM- 10. These tiny 
invisible particles are certainly not "soot"; the EPA and its 
Administrator repeatedly mislead the public into thinking that 
the EPA PM proposal is simply about is eliminating visible dirty 
"soot". EPA and Ms. Browner should discontinue using that loaded 
and misleading term in these proceedings. 


13 



437 


HLF submits that Administrator Browier's statements at 
Harvard and other public fora clearly indicate that she regards 
industry as the primary source of pollution, and would 
categorically reject any arguments they or like-minded ^pon^ts 
may make against the proposals as "false,” "wrong," aiul 
■manipulative." If euiything, Ms. Browner' s description of the 
problem, its causes, and its solution has been false, wrong and 
manipulative. 

These public stat^nents by Administrator Browner evidence a 
clear and convincing showing that she has made up her mind on the 
two proposals and thus, will be unable to give, or will not give, 
meaningful consideration to the comments by WLP and others who 
advocate a contrary position. As the following section 
demonstrates. Administrator Browner ntust— and, at the very 
least, should — recuse herself from these proceedings in order 
to maintain fairness and integrity, and the appearance of 
fairness and integrity, in this important rulemaking proceeding. 

STASDARD FOR BISQUALIFZCATIOM IK RULnSARIHG FROCBEDZKGS 

The standard for disqualifying agency decisionmakers from 
rulemeOcing proceedings was enunciated by the United States Court 
of i^peals for the District of Columbia Circuit in the case of 
A gg ocidtion of yatiQnal_AdvertlBer3. Inc. y_._^ederal Trade 
Cg^ission . 627 F,2d 1151 (D.C. Cir. 1979). In that case, the 
Association of National Advertisers (ANA) and other industry 
groups petitioned then- Chairman Michael Pertschuk of the PTC to 
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disqualify himself from a rulonaking proceeding in which the FTC 
proposed to limit children's advertising as suggested by an FTC 
staff proposal, on the grounds that Pertschuk's prior public 
statements demonstrated his bias and pre judgment of the issue. 
When he refused to do so, and when the Commission ruled (without 
Pertschuk participating) that Pertschuk need not be disqualified, 
ANA and others brought suit in federal court seeking his 
disqualification from the rulCTiaking proceeding. 

The district court ruled against Chairman Pertschuk, 
applying the disqualification standard in Cinderella Career & 
Finishing Schools. Inc, v. FTC . 425 F.2d 583 (D.C. Cir. 1970) . 

In Cinderella , the court held that in an adjudicatory agency 
proceeding, an official would be disqualified if it appeared that 
the decisionmaker " in some measure adjudged the facts as well as 
the law of a particular case in advance of hearing it." Xii. at 
591 (en^hasis added) . However, because the ANA case dealt with a 
rulemaking proceeding in which the court recognized that agency 
decisionmakers will "in some measure" have already formulated 
general opinions cibout a subject before embarking upon rulemaking 
proceedings, the ana court held that the adjudicatory standard 
for recusal should not apply in informal rulemaking. 

Accordingly, the court ruled that a agency decisionmaker would be 
disqualified in a rulemaking proceeding if it appears by a "clear 
cind convincing showing" that the decisionmaker "has an 
unalterably closed mind on matters critical" to the specific 
agency proceeding. ANA . 627 F.2d at 1170-71. 
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implying this more demandiog standard, the court examined 
the strongest public statement made by Chairman Pertschuk on the 
subject, a speech delivered at a conference in November 1977, 
scsne six months before the FTC adopted its notice of proposed 
rulemaking on children's advertising. ANA . 627 F.2d. at 1171. 

■Hie Court concluded that the speech and related statements merely 
fleshed out Pertschuk' s theory that the FTC might have general 
legal authority to regulate in the area of children's 
advertising. Further, the court noted that the remarks were made 
well before the notice of proposed rulemaking was issued. Ijj. at 
1173 . So viewed, the statements “merely demonstrate that 
Pertschuk discussed a legal theory by which the Commission could 
adopt a rule, i£ circumstances warranted." Id. at 1174 <eii5)hasis 
added) . Accordingly, the court of appeals concluded that 
Pertschuk "remained free, both in theory and in reality , to 
change his mind upon c onsideration " of the public comments in the 
particular proceeding. Id. at 1172 (en^jhasis added) .‘ 

Indeed, seven independent agencies urged the AKA court to 
adopt the disqualification standard that it did, stating that a 
decisionmaker who has an unalterably closed mind on the subject 

‘ Even these general statanents by Chairman Pertschuk 
regarding the legal theory of the PTC to regulate children's 
advertising were considered by one of the panel judges in ANA to 
be sufficient grounds for disqualification. When Pertschuk's 
statements are such that he "caranits himself in the public mind, 
he jeopardizes his ability to make fair determinations and in 
extreme cases, such as we have here, he should be disqualified 
from subsequently posing as a fair decisionmaker on the subject 
of his advocacy." 627 F.2d at 1195 (McKinnon, J. , dissenting in 
part and concurring in part) . 
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"is obviously unable to give meaningful consideration to public 
comments in an informal rulemaking" proceeding. Brief For 
Independent Regulatory Agencies at 15 (enphasis added) . Thus, 
the ultimate basis or rationale for the "unalterably closed mind" 
standard is whether the decisionmaker can^give "meaningful 
consideration to public conments* in the rulemaking proceeding. 

WLF s\abmits that the public statements made by Administrator 
Browner that she "will not be swayed" by opposing views, that EPA 
has "no other alternative" but to adopt the proposals, and 
similar comments on these particular proposals were no mere 
musings about EPA's general legal authority to review and revise 
NAAQS for PM- 10 and ozone. Rather, those statements express 
clear and fiion views about the very proceeding before the agency 
in such a way as to suggest that Administrator Browner is unable 
to give "meaningful consideration to public ccxnments" in this 
proceeding. While "in theory" Administrator Browner may 
technically remain free to change her views, the "reality" is 
that her mind has already been made up in this proceeding, and 
that she will not consider the alternative of making a decision 
to retain the current standards pending further necessary review 
and study. 

The court of appeals had another occasion in which to 
evaluate the bias of an agency decisionmaker in a rulemaking 
proceeding. In United Steelworkers of America v. Marshall . 647 
F.2d 1189 {D.C. Cir. 1980), a challenge was made against 
Occupational Safety & Health Administrator Eula Bingham for 
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prejudging a lead exposure rule because of a speech she gave 
before the Steelworkers that expressed solidarity with the 
workers, and made references to worker safety and lead exposure. 
While the Court concluded that Bingham "served her agency poorly 
by making statements so susceptible to an inference of bias," i4. 
at 1208, the court found that it "must bear in mind" that her 
remarks on the general issue were made after the comment period 
closed in the proceeding, 30 days after she formally made her 
decision, and 10 days after she approved the final language of 
the regulation. Iji. at 1210. The speech came, however, merely 
five days before the Secretary of Labor finally signed off on the 
formal rule which was by then, a fait accompli , in addition, the 
court found that the remarks did not address the "precise" or 
"specific" issue in the proceeding but rather were "general" 
egressions of policy. I<i. Accordingly, the court did not find 
the evidence sufficient to find prejudment. 

Thus, in both the ANA and Steelworkers case, both the timing 
of the decisionmakers' comments and the general nature of those 
comments led the court to conclude that disqualification was not 
warranted. In sharp contrast to those two cases, Administrator 
Browner' a public remarks were very specific to the instant 
proceedings and came during the intense public debate on the 
proposals, before the comment period closed, and before any post- 
ccxnment hearings were held. 

Finally, in Lead Industries Ass'n. Inc, v. epa , 647 F.2d 
1130 (D.C. Cir. 1980) , the court of appeals had occasion to 
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consider the validity of EPA's regulation establishing a NAAQS 
for lead. In that case, the Administrator adopted the proposed 
standards on lead but did so on a different basis because he 
believed that "legitimate questions had been raised [by the 
comments] concerning the health significance of the early stages 
of EP elevation and about the threshold blood lead level for this 
condition." Id. at 1143-44. The court described the 
Administrator's task in the rulemaking proceeding as requiring 
both "'a legislative policy determination and an adjudicative 
resolution of disputed facts.'" Id. at 1146, citing Mobil Oil 
Coro. V. FPC . 483 F.2d 1238, 1237 (D.C. Cir. 1973). 

The petitioner in Lead Industries Ass'n made essentially two 
pre judgment or bias arguments. First, LIA argued that EPA itself 
"had prejudged the result from the very outset and was bent on 
adhering to its original proposal no matter what the evidence 
showed, the very converse of the fair and in^artial rulemakng to 
which litigants * * * are entitled." Id. at 1162. WLF submits 
that in these proceedings, it appears that the agency, both 
through its own statements as well as its Administrator, has 
appeared to prejudge the PM and ozone issues. 

Secondly, and more pertinently, the LIA argued that the 
final lead rule was flawed due to the participation of Assistant 
Administrator David Hawkins in the proceeding because of his 
prior work on lead when he was an attorney at the Natural 
Resources Defense Council. This second argument itself involved 
two issues: whether Mr. Hawkins had a conflict of interest, and 
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two, whether he had prejudged the issue by his prior work at 
NRDC* The court carefully reviewed Mr. Hawkins' prior work and 
public statements on the lead issue and concluded that his views 
were directed to the general issue of whether lead should be 
listed as a pollutant under the Clean Air Act, rather than to the 
level at which the standard should be set which was the subject 
of the rulemaking under challenge in that case. The court noted 
that while it is to be expected that agency decisionmakers would 


have "some policy preconceptions," 

a different question may be presented if it can be shown 
that an agency decisionmaker has exhibited the type of 







_ _ _ . This is not, 

however, such a case- Nothing in the record suggests that 
Assistant Administrator Hawkins was incapable of considering 
the issues raised by the lead standards proceedings fairly. 

€47 F.2d at 1179 (en^hasis added). 

WLF submits that Administrator Browner' s public statements 


and her characterizations of opposing views while the comment 
period in these two proceedings was still open suggests "single- 
minded commitment to a particular position that nia)ces her totally 
incapable of giving fair consideration to the issues that are 
presented for decision." The court of appeals used this 
prejudment test that is appliceible to adjudicatory proceedings, 
which WLF submits is applicable to the rulemaking proceeding in 
this case which is to resolve both factual and legal questions. 


In any event, when the LIA court applied the prejudgment test for 


informal rulemaking enunciated by a divided panel in 


namely, whether there has been a "clear 
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and convincing showing of an unalterably closed mind on a matter 
critical to disposition of the proceeding, " the court concluded 
that the evidence did not warrant Mr. Hawkins' disqualification, 
because he had made no public statements about the 
appropriateness of lead levels, and had "never adverted to [the 
issues in the proceeding]" in any public statement. Id. at 1176, 
1180. 

In sharp contrast, the public statements made by 
Administrator Browner were not limited to expressions of her 
general views on air pollution, but were specifically directed at 
the PM- 2. 5 and ozone rulemaking proposals themselves. Thus, with 
respect to both the timing of the remarks and their specificity, 
this case is a significantly stronger case of prejudment than the 
ANA. Steelworkers, and LIA cases. 

CONCLUSION 

While a reviewing court would have no trouble concluding 
that Administrator Browner cannot meaningfully consider public 
comments in this proceeding because her mind is unalterably 
closed, we believe it to be in the public interest for 
Administrator Browner to disqualify herself in the first 
instance. At a minimum. Administrator Browner, to use the words 
of the court in Steelworkers , "served her agency poorly by making 
statements so susceptible to an inference of bias," and on that 
basis alone, she should be disqualified from this proceeding. 

We reserve the right to supplement this petition with 
additional evidence of Administrator Browner' s bias in this 
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proceeding. We further request that we be informed immediately 
of any action taken with respect to this petition so that we may 
consider what further steps may need to be taken to protect the 
public interest in ensuring fair agency decisionmaking in this 
proceeding. In addition, WLF respectfully requests that it be 
permitted to testify at the public hearings to be held in these 
proceedings. In the interest of administrative economy, WLF 
further adopts by reference the specific comments of other 
commenters opposing these proceedings, in particular, the 
comments of the National Mining Association and the Air Quality 
Standards Coalition. 

Respectfully submitted, 



Executive Legal Director 

WASHINGTON LEGAL FOUNDATION 
2009 Massachusetts Avenue, N.W. 
Washington, D.C. 20036 
(202) 588-0302 

Date: March 12, 1997 
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Mr. Barr. All I am asking, Ms. Browner — and I think you know 
what I am reading from — page 7, “She states unequivocally that it 
was a fact that science tells us the standards (including the current 
PM and ozone standards) are not adequate and we have to move 
forward.” She then concludes with that following quote that I 
quoted earlier. 

Ms. Browner. I think they referred to it as a following flourish. 

Mr. Barr. They referred to it as a following flourish. 

I am not trying to avoid that. What I am trying to do is I am 
stating that is editorializing as the other word is. I am not focusing 
on the editorializing, and you know I am not. What I am asking 
you is, is there anything in the quoted portions of your testimony 
that they quote on page 7 that is inaccurate? 

Ms. Browner. This is not testimony. They quote from a 
speech 

Mr. Barr. Is there anything in the quoted portion of your speech, 
which is your keynote address to the — I already stated that. I am 
asking you, focus on this page, please. I am giving you the oppor- 
tunity. You stated earlier it was out of context or something. Is 
there anything in your quoted language here that is inaccurate? 

Mr. Tierney. Mr. Chairman, then I recommend we put the 
speech in the record and get the matter over with. 

Mr. McIntosh. We will ask to provide the whole speech. 

Ms. Browner. I would like to make two points. 

I do not have the speech with me. As I am sure all of you can 
appreciate, there are times when you deliver a speech which has 
been written by your staff and perhaps by yourself where you say 
additional things. I in no way can remember giving a lot of speech- 
es, whether or not perhaps something beyond what was written 
was said, or if something written in a speech was in fact not deliv- 
ered. 

Now, we can ask the organization if they have a transcript. I 
think it was a speech before the National Children’s Health Effects 
Foundation, and we will be more than happy to do that. 

Mr. McIntosh. If you could do that and provide the transcript. 

Ms. Browner. If they have it. I don’t know that they have it. 

Mr. Barr. I have asked you a very simple question. You have the 
language before you. Is there anything quoted here from that 
speech that is inaccurate? If you don’t know, say you don’t know. 

Mr. McIntosh. Not based on the speech, but based on the piece 
of paper there. 

Mr. Barr. Just what is in here. That is all I am asking. 

Ms. Browner. I don’t have the speech in front of me. 

Mr. Barr. You have the quotes here. 

Ms. Browner. You are asking me to remember from one of any 
number of speeches I give. I am more than happy to give you the 
speech. There is nothing here; but in an effort to be responsive to 
the questions I will be more than happy to give you the speech. 
And we will contact the organization to see if they made a copy of 
what I actually said. 

Mr. McIntosh. I guess. Bob, are you asking essentially do you 
stand by the way that quote — that they have reported you saying? 

Ms. Browner. This was a speech generally about the health of 
our children. 



447 


Mr. Barr. As usual, the chairman very accurately synthesized 
what I asked. The witness understands what I asked also. 

Mr. McIntosh. Which is, do you stand by the statement that is 
quoted there as coming from you? 

Ms. Browner. I was giving a speech about the health of our chil- 
dren broadly. I stand by my statement as I made it here today 
that, when it comes to protecting our children, I will not be swayed. 

Mr. Barr. We know that. I am asking about the other language 
here. Does it accurately reflect your views? Are they misquoting 
you or taking you out of context? 

Ms. Browner. It is accurate that if the science shows that we 
have to do more to ensure that our kids are safe — if the science 
shows us that we must do more to ensure our children are safe 
from pollution, then that is what we will do. 

Mr. Barr. That is not what it says. 

Ms. Browner. That is what the quote says. 

Mr. Barr. It is not. It says, she states unequivocally it was a 
fact. 

Thank you, Mr. Chairman. 

Ms. Browner. With all due respect. Congressman Barr, that is 
a quote not from me. It is not even in here presented as a quote 
from me. It is presented as a quote from a reporter. 

Mr. Barr. Are they actually quoting you? Now we are getting 
somewhere. 

Ms. Browner. I will give you the speech. I do not nor do I think 
any of you pretend to understand why a reporter writes something 
in one way or another way. 

Mr. McIntosh. We are giving you an opportunity to comment on 
that. 

Ms. Browner. You want me to comment on BNA? I am more 
than happy to. Is that what I am being asked to do? 

Mr. McIntosh. Did they accurately reflect your views today, I 
guess would be the useful thing for us to know? 

Ms. Browner. It is true that the proposals we have made and 
take public comment on for which we have not reached a final deci- 
sion are an example of how EPA is considering our children’s 
health first. That is true. 

The second sentence says — it is true that the Clean Air Act 
doesn’t allow me to simply conclude a 5-year review with a finding 
that industry says they have already done everything they can do. 
What it tells me to do is set a public health standard, and that is 
what I will do. 

Mr. Barr. Mr. Chairman, that is not responsive to my question, 
but I give up. 

Ms. Browner. I am more than happy to try again. 

Mr. Barr. No, you are not being responsive. That is fine. 

Ms. Browner. I will try again. 

Mr. McIntosh. We are running out of time. 

Bernie, I have one more question. Do I have another minute, 
Cindi? 

The Clerk. No sir. 

Mr. McIntosh. Do you want to go next? 

Mr. Sanders. Whatever. If you want to continue this, we will go. 
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Mr. McIntosh. I have got one other question, and that is, if Har- 
vard or HEI and the American Cancer Society do produce the un- 
derlying data on those studies, will EPA agree to make them avail- 
able to this committee in a form that redacts personal information, 
such as names and information that is not related to the study 

Ms. Browner. Mr. Chairman, as you well personally know, I 
have a long history of giving you everything I have that you ask 
for; and I will do it again. 

Mr. McIntosh. Thank you. 

Ms. Browner. Everything I have is yours. We have given you I 
think pages on this, and we are more than happy to give you any 
other pages that will be helpful. Absolutely. 

Mr. McIntosh. I will enlist your effort once again; and I know 
you have written letters, go back and ask them to provide that to 
the Agency; and we are going to take some independent steps to 
do that as well. 

Let me just, 30 seconds, conclude and say I agree with Bernie 
that we do have to help people who suffer from respiratory diseases 
and that all of us share the goal of clean air, and that one of the 
concerns that I have — and, frankly, this hearing has exacerbated 
that concern — is that we may end up not meeting that goal in a 
timely manner by not fully going through these procedural require- 
ments that would then preclude certain lawsuits. 

I would urge the Agency to start immediately, particularly with 
the Regulatory Elexibility Act and the Unfunded Mandate Act, to 
do those analyses for the final rulemaking in a way that will com- 
ply with those standards set forth in those two statutes so that we 
can protect people who suffer from those respiratory diseases. 

Let me now turn it back to you, Bernie. 

Mr. Sanders. I hope that you will be quote-unquote liberal for 
a moment in terms of the amount of time that we have and give 
Mr. Tierney a chance. 

Mr. McIntosh. I will. Don’t quote me on being liberal, though. 
I will get into trouble. 

Mr. Sanders. Just within a limited context. 

Mr. Kucinich. Social. 

Mr. Tierney. I am almost inclined to let you off the hook. You 
have endured a lot. Let me ask a couple of questions. 

I assume that you and all of the legal talent in your power have 
made a pretty good determination that you have done all of the 
procedural things you need to do; and you feel quite certain that, 
whatever the challenge may be, you have done all you can do as 
a very practical matter as well as a legal matter? 

Ms. Browner. I believe we have complied with not only the let- 
ter of the law but also the spirit of the law in each and every in- 
stance. 

Mr. Tierney. I have spent 20 years in small business and rep- 
resenting small businesses, and I think that this is — you know, to 
my knowledge, small business is always willing to step up and par- 
ticipate in a public-private sort of relationship. All of the people I 
represented basically fall into that category, whether it was my 
term on the Chamber of Commerce or my representation of them 
individually. 
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It would seem to me at the next level, after you determine what 
is the standard, at the next level would he the time to call upon 
those people to work with you and with the local State Governors 
to determine just what is the way of implementing whatever stand- 
ard it is that gets determined. Is that a fairly simple proposition? 

Ms. Browner. You got it. That is absolutely the way we would 
handle this. 

Mr. Tierney. The second part of that is you would engage small 
businesses at that point in time 

Ms. Browner. Yes. 

Mr. Tierney [continuing]. As would, hopefully, the local govern- 
ments do that and take all of their concerns and ideas into consid- 
eration? 

Ms. Browner. In fact, there is already a dialog about how we 
might find the most common-sense, cost-effective solutions. 

Mr. Tierney. Is that part of your subcommittee group that gets 
together? 

Ms. Browner. Yes, the Federal Advisory Group. 

Mr. Tierney. That is ongoing 

Ms. Browner. With small business representatives. 

Mr. Tierney. A large number of people? 

Ms. Browner. You can’t get them in a room. 

Mr. Tierney. You may not want to. 

Ms. Browner. No, it is great. Very thorough. 

Mr. Tierney. Let me focus on one last question I have. 

I share a northeast residence with Mr. Sanders. We always have 
that concern that just before things go out to sea, they stop by and 
visit us. We have a great deal of tourism and other industries that 
would really require as well as benefit from clean air. These same 
committees that you now have that are dealing with small busi- 
nesses, it is my understanding they are also dealing with the trans- 
ference issue? 

Ms. Browner. Yes, there is a committee looking at the transport 
issue. That is correct. 

Mr. Tierney. Can you tell me a little bit about what the commit- 
tee’s charge is and what might result from their work so we might 
have some comfort to know we are going to get this matter ad- 
dressed and something is going to result from that? 

Ms. Browner. Again, because the actual plans for pollution re- 
duction largely fall to the Governors, what the State representa- 
tives are now doing is, one, coming to a better understanding of the 
source of the problem. There is a lot of modeling that has been 
going on to understand who really generates the lion’s share of the 
problem, if you will, in terms of the transport issue. 

Once that process is concluded, it is a complicated process. Then 
they hope to turn toward control strategies. What are the actual 
steps that would be taken in individual States by industries who 
have certain levels of pollution to the public air? What are the 
steps that would be taken to reduce the levels of pollution? 

Mr. Tierney. Is it anticipated that when the EPA gives final ap- 
proval or disapproval of any particular State’s proposal that how 
they have addressed this transference issue will come into play as 
to whether or not they get approved? 

Ms. Browner. Yes. 
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Mr. Tierney. It will have an effect as to whether or not they re- 
duced it sufficiently in their own State but also how their plan 
takes consideration for States like Vermont and Massachusetts for 
the downwind? 

Ms. Browner. That is a factor, yes. 

Mr. Tierney. I thank you for your patience and the hard work 
you are doing. 

Ms. Browner. Thank you very much. If I might make — I thought 
you were done. 

Mr. Sanders. Go ahead. 

Ms. Browner. No, go ahead. 

Mr. Sanders. I would just at this point want to thank the chair- 
man. I know, obviously, there are a few minor differences of opin- 
ion here; but I thought it was a productive and good hearing; and 
I think you did a good job in producing it. 

I would appreciate if we could leave the record open. I would like 
to put in the record an article by Henry Waxman in the same issue 
of Roll Call that Mr. Barr referred to. 

Mr. McIntosh. Seeing no objection, gladly. 

[The article referred to follows:] 
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"Each law can be reduced to a s 
phrase. For the Iniemai Revenue Code it is 
ihecoUectioncfuxex For die Ckan Air Act, 
if is the protection ofpubUe haddi. Removing 
healdi ftom the Clem ^i^ Aei would be like . 
removing taxes from iXr Internal Revenue 
Code. Yet, lhai is exactly what some groups 
wishtodo...." 

—Sen. RobenStt^rd(R-VtX chairtnanof 
the Senate Cemmiltee on Emitonment and 
Public Vforics. 1981 


By Rep. Heniy Waxtnaa 

S UfTord's warning cuuio (he heartof (he 
currem attack against the Eovironmen- 
(al ProteeUoft Agency's propo^ to 
protect the public from ozone and paniculaie 
air pollution. As most Members of Congress 
are now aware, the nation's biggest polluters 
have pooled their rexwoes to fonn (he Air 
Quality Standards Coalition to block (he EPA. 
But (to muttimiilion-dollBr lobbying canv 
paign isn’t just about the t^ency's new pro- 
posals. Its ultirraie goal is to destroy the Qean 
Air Act’s fundamental underpinning by elim- 
inating health-based slandanb. 

Under the Clean Air Act. the EPA must en- 
sure that (he current health-based air quality 
standards reflect the best scientific infonna- 
tion avaitole. This has been Ae law for more 
than 25 years. 

In carrying out this mandate, the EPA re- 
cently completed an analysis of thousands of 
shxfies <Mi ozone aixl particulate air pdlutitm. 
Based on its study, the agency concluded (hat 
new scientific information requires strongo' 
protections of public health. 

Specifically, the EPA has proposed to 
change the form and levd of the ozone stan- 
dard from 0. 12 parts per million (ppm) mea- 
sured over one hour to 0.08 ppm measured 
over ei^l hours. This standard would better 
protect asthmatic children, wlole creating a 
more st^c standard so that areas don't slip 
in and out of compliance. Forpartkidate mat- 
ter. (he EPA has proposed cst^ishing a new 
standard for line paniculate matter (particu- 
late matter 2.5 microns in size and smaller). 
This standar d would focus on I)k tiny paiti- 
cies resulting from burning fuel — the most 
harmful type of particulate airpoilulitm. 

Rap. Hwuy W a w nm (0«aM) b a nwmMr of 
thaConwnar c e aubeo w mttlaeeotiaanhandnn- 


The EPA’s scientifk bo^ and staff work 
has been reviewed cuensively by a group of 

t nt scieMitic advisem'c^Ied the 
SckniiHc rWvis&y Committee 
(CASAQ. Often lost in the inflamed Con- 
gressional rhetoric the new EPA pro- 
posal is the most essential point: CASAC's 
m e mbers agreed that the Q*Adid its scientif- 
ic homework for both standards. CASAC 
concluded (to the EPA had an “adequate sci- 
entific basis for regulatory decisions. " 

hi fact, EPAAdnaoistmorCarol Browner 
recently testified that *1to has been the most 
extertsive scientific review and public out- 
rcach process ever conducted by ^A for pu b- 
lic health startdards.'* &ch of the SIXIO stud- 
ies the EPA reviewed had already been peer- 
reviewed and published m scienti fic and nted- 
ical joumto. 

There is also stroi^ iniesnationaJ support 
for tougher air polbitaiH standards. Britain. 

Health-based standards 
are a primary reason 
that the Clean Air Act is 
one of the most ^ediive 
governmental initiatives 
of this century. 

rawfla, and the tUjrfd Health Organization 
have all recognized the setious public health 
imfriicaiions of fine particulae matter air pol- 
lution. As for ozone, Canada's standard and 
(he World Health Oganization’s recom- 
mended standard is (106 ppm. 

The EPA’s proposed ime particulate matter 
standard would preveiM iS.OOO premature 
deaths a year. The new ozone standard would 
reduce hospital admissiorts by 1,600 admis- 
sions and reduce emergency room visits by 
5.000 visits each year. It will reduce serious 
tespiraloty problems in children by 250,000 
cases each year. 

Industry ignoresthese facts and has instead 
issued perennial warnings of impending 
doom if tighter standards arc adopt^ — we 
are (old that family barbecues, lawnmowess. 
and Fourth of July fuewoflcs will only be 
memories if the EPA moves forward. 

Industry has also tossed cha^ of bias and 
bad kience into (he mix and p ves ey^ sign 
- Dat it wants (d be figitf die 
Wsed slai^to il wag^ ahtf IcSTyears ago. 

When the effort 10 reauthorize the Qean Air 
Actbeganin l98l.fewofusBntjcipeiedthalil 
would last for trine years and cubiiinate in the 
1 990 Clean Air Act. The baflie to retain health- 
based standards was evly and hard. 

At the outset, industry rallied the cry for re- 
peal of (he Clean Air Act's health-based stan- 
uanh and to replace tfvm with standards 
based on industry's cost prajecoons. 

The response was instrociive. President 
Ronald Reagan, Members of Congress, envi- 
ronriKnial groups, states and localities, and 
even some indusines ultimately chose to fa- 
vor health-based Masdards. By (he end of 
1981. any hope (he industry for a cost- 
based approach faded, and the 1990CleanAir 
Act ultimately retkned health-based stan- 
daids. 

Looking back, it's obvious dal if we had 
adopted an t^jproach based (Hicost projections 
— especially indiislry cost projections — vve 
would have crippled da progress wc have 
made in cleaiiine (he air. 


For instance, in 1979 — the last lime the 
EPA set a standard for smog — the American 
Peuoleum Institute predicted that “extreme 
social and economic disruptlcHi'' would fol- 
low and that “impossible” controls would be 
imposed across the counuy. Geiierai Motors 
warned Ctxigress of “widespread inflation 
and employee layofls.'' 

'The EPA adopted the role and industry's 
gloomy predictions proved to be wrong. 

AsCongressconskleredthe 1990CicanAir 
Act. every affected industry weighed in. The 
auto indukry flatly staled tlkt tougher tailpipe 
requirements would be impossible to meet. 
Mobil predicted that cleaner gasoline stan- 
dards would result in majorsupplydisruplions 
and dramatic price increases. And DuPont 
reprised die always apt “economic and social 
disruption” warning in lobbying against a 
phase-out of ozone-depleting substances. 

The utility industry joined in,predictingihat 
acid rain controls would cost Sl,500 per ton 
of cleanup, and industry's main trade group 

estimated the entire law would cost nearly 
$100 billion a year. 

Our clean air program would have been 
thrown into gridlock if these exaggerated 
claims had dictated the law. 

fn reality, since enactment of the 1990 law, 
cleaner cars have been manufactured ahead of 
schedule, cleaner gasoline has been intro- 
duced to the market without price or su^ly 
pioblema DuPont invented new substances 
(ahead of the law's schedule) that don’t harm 
the ozone layer, and acid rain is being cleaned - 
upai prices 94 peitenl under utility estimates. 
Chferall, the 1990 law is costing approxi- 
mately $22 billion, or just 25 pereeni of what 
industry predicted. 

Indeed, health-based standards are a 
primary reason that the Clean Air Act is one of 
the most effective governmental initiatives of 
ito century. Not only have major airpolluunts 
deaeased nationally by 30 percent over the 
past 25 years, but during the same period our 
gross dctnesik product increased ^mosi 100 
percent, population rose by 28 percent, and ve- 
hicle miles traveled increased 1 16 percent 

The Qean Air Act works because while the 
standards are based solely on health consid- 
erations, costs ate explicifljrtonsideted in es- 
tablishing complianceiscf^ules and choos- 
ing clean-up options. That means we have a 
clear sense of what is needed and a common- 
sense plan to achieve it 

The current health standards are outdated 
and are no longersupponed by modem science. 

know that lens of thousrmds of people are 
dying and hundreds of thousands more suffer 
ffbm illnesses caused by commonly found lev- 
els 0 ^ paniculate matter aitd ozone in the air at 
levels (to are cuirently mislabeled as "safe." 

(Congress has a responsibility to make sure 
we don't accept industry arguments at face 
value. ^ need to scrutinize them in light of 
industry's wildly inaccurate previous (h-oJcc- 
lions and the overwhelming scientific evi- 
deiKC the EPA has compiled in support of ius 
new standards. 

When that is done, it's clear that irtsiead of 
weakening the actor blocking the EPA's work. 
Congress should be working to help public 
health experts get on with the job of niaking 
sure every American — no matter how old or 
young, healthy of sick — breathes safe air. 
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Mr. Sanders. There are some statements from the State of 
Vermont and other State officials I would like to include in the 
record. 

Mr. McIntosh. We will include those. 

Mr. Sanders. I wanted to thank Ms. Browner. You have heen 
here for a long time. Thank you very much, you and your staff. I 
thank the staff of your committee as well and our staff. 

Mr. McIntosh. Thank you Mr. Sanders, hoth you and your staff 
have heen a great help to us. 

Ms. Browner, you wanted to say something? 

Ms. Browner. I wanted to say my thanks to all the members of 
the committee. This is not a small issue. It deserves vigorous dis- 
cussion. I think we have rightfully engaged in that here today, and 
I appreciate it. 

I want to be very clear: We have not made a final decision. We 
do not consider ourselves above the law. It is true that almost any- 
thing I decide will be subject to litigation. That is the nature of the 
business I do on behalf of the American people. It is unfortunate. 

There will be some in industry who, quite frankly, want to delay 
their responsibilities to reduce their pollution. That has been true 
previously; and, unfortunately, it will continue to be true in the fu- 
ture. 

It is not all industry, by any means. So I don’t make my ultimate 
decision in this or any decision based on whether or not I will find 
myself in court. I will find myself in court, rest assured. It is the 
nature of what I do. 

I make my decision based on the science. I make my decision 
based on the law. And I hope that these suggestions that somehow 
or another I am acting in an illegal manner, that I have acted out- 
side the confines of the law, have been addressed today. 

I do believe as part of my job as the head of the country’s envi- 
ronmental Agency I have an obligation to speak out to the Amer- 
ican people, to report to them on what the science shows us and 
what the law requires me to do. That is all I have attempted to 
do in giving any speech at any time in my tenure. 

I don’t think anyone here attempts to or seeks to intimidate me 
or in any way stop my obligation to do that. I do that within the 
meaning of my job. Administrator of the Environmental Protection 
Agency for the American people. 

Thank you. 

Mr. McIntosh. Thank you, Ms. Browner. We do share the goal 
of reducing and eliminating unnecessary air pollution in our coun- 
try and protecting the health of American citizens, but have some 
very serious concerns that we are increasing the legal exposure 
that could inadvertently — I am sure it was not intended — but set 
back that goal. 

Thank you very much for coming. I appreciate it. 

[The letter referred to follows:] 
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Mr. McIntosh. Let me call forward the final panel in this hear- 
ing. We have with us the Honorable Sally Katzen, who is the Ad- 
ministrator of the Office of Information and Regulatory Affairs; the 
Honorable Jere Glover, who is the Chief Counsel for Advocacy of 
the U.S. Small Business Administration; and remaining with us 
will be the Honorable John Cannon, the General Counsel of the 
Environmental Protection Agency. Thank you all for coming. 

Let me say welcome to you. I understand you were at another 
committee. 

Ms. Katzen. Another subcommittee of this committee. 

Mr. McIntosh. Let me ask each of you to please rise; and, as I 
explained earlier, don’t take this personally. It is our policy of our 
committee and subcommittee to swear in each of our witnesses. 

[Witnesses sworn.] 

Mr. McIntosh. Please let the record show that each of the wit- 
nesses answered in the affirmative. 

STATEMENT OF SALLY KATZEN, ADMINISTRATOR, OFFICE OF 

INFORMATION AND REGULATORY AFFAIRS, OFFICE OF MAN- 
AGEMENT AND BUDGET 

Mr. McIntosh. Our first witness on this panel is someone whom 
I have admired greatly in the effort to make sure that we use the 
correct procedures. She has worked long before joining the adminis- 
tration in that effort in the legal community in writing regulations, 
and I admire her efforts to continue the tradition of ensuring that 
we do as good a job as possible in ensuring that we minimize the 
costs and maximize the benefits to society of regulations that are 
produced in our Government. 

So let me now — Sally, I call on you to share with us your testi- 
mony. The entire written testimony will be put into the record. 
Feel free to summarize it or expound on other points if you would 
like. 

Ms. Katzen. Thank you very much, Mr. Chairman, particularly 
for that gracious introduction. 

Members of the subcommittee, it has been a long morning. Actu- 
ally, it is now early afternoon. 

You have asked us to appear today to discuss EPA’s proposals to 
revise the ozone and particulate matter ambient air quality stand- 
ards. As is painfully clear, these proposals have sparked an enor- 
mous amount of interest from a wide variety of affected groups. In- 
deed, in my experience as Administrator of OIRA, there has been 
no other rulemaking proceeding that has attracted as much atten- 
tion or interest. 

I am also acutely aware of the questions that have been raised 
about OMB’s review of these proposed rules under Executive Order 
12866, from the logistics of how and when we conducted the review 
to the substance of what we thought of the proposed rules and the 
accompanying economic analyses that EPA prepared. 

Your first panel this morning consisted of the testimony of the 
Administrator of EPA, which I think is fully appropriate. Under 
the Executive order, the Agency which has the statutory authority 
bears the responsibility for developing the substantive regulatory 
standards. OIRA’s role is to provide dispassionate, objective review 
of the agency’s work in light of the Executive order. Among other 
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things, our task is to ensure that the regulatory agency asks the 
right questions, considers the relevant scientific and other data, 
employs sounds analysis, and balances the competing concerns in 
a reasonable, practical way. 

Executive Order 12866 sets forth a number of principles gen- 
erally applicable to regulatory decisionmaking. It was, however, 
purposely qualified to apply, and I am quoting, to the extent per- 
mitted by law, close quote. 

That qualification is particularly important for these proposals 
for, as the EPA Administrator has testified, the Clean Air Act re- 
quires her to set primary air quality standards that “protect public 
health with an adequate margin of safety.” These standards, there- 
fore, are health-based; and the EPA Administrator is not to con- 
sider economic factors in determining the appropriate standard. 

Nonetheless, the Executive order requires the agency to prepare 
economic analyses for proposed and final rules and submit them to 
OIRA for review, even if economic considerations cannot be a deter- 
mining factor — or any factor — in formulating the proposal. 

In accordance with Executive Order 12866, EPA prepared exten- 
sive cost-benefit analyses — over 3 inches of material — for these 
standards. That step is important because, while the standards 
themselves are health-based and may not reflect economic consider- 
ations, they are not, as you heard this morning, self-executing. In- 
stead, after the standards are set, EPA must issue implementation 
policies or regulations that provide for the achievement of these 
standards by the States. 

As a result of EPA’s preparing the economic analyses during the 
standard-setting phase, those addressing implementation issues — 
EPA, its advisory committees. State and local governments who are 
responsible for implementing the standards, and all of those af- 
fected — would likely have the best information available as they do 
their work. 

Turning briefly to the specifics of OMB’s review of these proposed 
standards, you have inquired about this in a series of letters. Be- 
fore we received the proposed standards, OIRA’s staff attended a 
number of meetings at which EPA explained in general terms the 
methodology it was using in its analysis of these rules. 

The proposed rules themselves arrived on November 4, 1996, 
leaving us approximately 3 weeks available for review. During that 
time, my staff worked intensively, late into the evenings and on 
weekends. Because they were proposed rules, our task included as- 
suring that the regulatory option preferred by the agency is fully 
explained and that other appropriate regulatory options are set 
forth with sufficient clarity to permit the public to provide mean- 
ingful comments during the public comment period. 

We had the same objective with respect to the accompanying eco- 
nomic analyses, namely to ensure that the agency provides suffi- 
cient and accurate information on the estimates of benefits and 
costs to permit the public to provide meaningful comment. 

In your letter of invitation to this hearing, you asked that I ad- 
dress OMB’s position on EPA’s compliance with the Regulatory 
Flexibility Act. My response, again, was included in written mate- 
rials that I submitted to you. 
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Simply stated, the regulatory agency has the front-line responsi- 
bility for complying with the act; and Congress has given the SBA 
Chief Counsel for Advocacy the responsibility for monitoring agency 
compliance with that act. 0MB has no separate opinion on this 
issue. 

I would be happy to answer any questions that you have on these 
or other matters, and I thank you again for the opportunity to ap- 
pear before you again. 

Mr. McIntosh. Thank you very much, Sally. I appreciate that. 
We will indeed have some questions. 

[The prepared statement of Ms. Katzen follows:] 
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Mr. Chairman, Members of this Subcommittee. You have asked me to appear here 
today to discuss EPA’s proposals to revise the ozone and particulate matter (PM) ambient 
air quality standards (NAAQS). These EPA proposals have sparked enormous interest 
from a wide variety of affected groups — environmentalists and health professionals, who 
view these standards as a necessary and important step to improving public health; the 
State and local governments, who have the fiont-line responsibility for implementing 
these standards; and industry and other entities, who will have to take the steps necessary 
so that areas are able.to attain the proposed standards. Their interests and concerns range 
from the adverse health effects to be ameliorated by these standards ~ and the scientific 
support and other science policy issues underlying these standards - to the administrative 
and other practical means by which these standards will be Implemented, to the economic 
effects of complying with these standards -- the opportunity and other costs incurred by 
those who will have to change their conduct to achieve these standards. 

In my experience as Administrator of the Office of Information and Regulatory 
Affairs (OIRA) in OMB. there is more public interest in these two proposals than in any 
other rulemakings. And 1 am acutely aware of the interest ai\d questions that have been 
raised about OMB’s review of these proposed rules under Executive Order No. 12866 - 
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from the logistics of how and when we conducted the review, to the substance of what we 
thought of the proposed rules and the accompanying economic analyses that EPA 
prepared. 

The EPA Administrator is also appearing today, and her testimony describes in 
.detail the basis for the proposed standards. Under the Executive Order, the agency, which 
has the statutory authority, bears the responsibility for developing substantive regulatory 
standards. OIRA’s role is to provide dispassionate, objective review of the agency’s 
work in light of the Executive Order. Among other things, our task is to assure that the 
regulatory agency asks the right questions, considers the relevant scientific and other data, 
employs sound analysis, and balances the competing concerns in a reasonable, practical 
way. 


Executive Order 1 2866 sets forth a number of principles generally applicable to 
regulatory decision-making. It was, however, purposefully qualified to apply “to the 
extent permitted by law.” That qualification is particularly important for these proposals. 
Under the Clean Air Act, the EPA Administrator is to set primary air quality standards 
that “protect public healtlTwith an adequate margin of safety.” These standards, 
therefore, are health-based, and the EPA Administtator is not to consider economic 
factors in determining the appropriate standards. 

The Executive Order nonetheless requires agencies to prepare economic analyses 
for proposed and final rules and to submit them to OIRA for review, even if economic 
considerations cannot be a determining factor — or any factor — in formulating the 
proposal. Where, as here, a statute precludes the consideration of economic factors, such 
analysis is still important because it helps to inform the Administration, Congress, and the 
public of the benefits and cost of regulatory actions. ' - 
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In accordance with E.O. 12866, EPA prepared extensive benefit-cost analyses -- 
over three inches of material - for these proposed standards. These analyses included 
ambitious and sophisticated modeling efforts based on inventories of known emissions 
sources in which the agency attempted to identify, for various geographie areas, the most 
efficient set of control measures for attaining the standards, the costs of these measures, 
and the extent of air quality benefits that would be achieved. Projected air quality 
improvements served as the basis for an assessment of some of the potential health 
benefits, which were monetized by assigning dollar values to reductions in the risk of 
each outcome. 

It was important that EPA prepared these eeonomic analyses, for while the 
standards themselves are health-based and may not reflect economic considerations, they 
are not self-executing. Instead, after the standards are set, EPA must issue 
implementation policies or regulations that provide for the achievement of these 
standards. In the ordinaiy course, this would include specifying how to determine 
whether localities are or are not in attainment, the timing for achieving attainment, 
guidance on control strategies to achieve attainment, and sanctions for failure to submit, 
plans or achieve attainment. In these implementation phases, costs should and will play a 
very significant role. As a result of EPA’s preparing the economic analyses during the 
standard-setting phase, those addressing implementation issues - EPA, its advisory 
committees, the State and local governments who are responsible for implementing these 
standards, and all those affected ~ will likely have the best information available as they 
do their work. 

Let me now discuss the specifics of OMB’s review of these proposed standards. 
Before we received the proposed rules, OIRA staff had attended a number of meetings at 
which EPA explained in general terms the methodology it was using in its analysis of 
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these rules (e.g., data, assumptions, models, etc.). In addition, EPA and OIRA stafThad 
hosted a number of interagency meetings with EPA staff briefing other Federal agencies 
on the general issues surrounding EPA’s review of ozone and particulate matter 
standards. 

EPA submitted the proposed rules on November 4, 1996. We had to work quickly 
because of a court-ordered deadline to issue the particulate matter standard by November 
29, 1996. Although there was no court-ordered deadline for the ozone standard, EPA 
thought it important to publish the two proposals simultaneously. This would allow the 
regulated community and other interested entities to evaluate each of the proposals with 
the other in mind and to consider how the two proposals would interact. 

During these three weeks available for review, my staff worked intensively, 
working late into the evenings and weekends. The shortness of time undoubtedly put a 
strain - both on my staff and on EPA’s as well. Because these were proposed rules, our 
task included assuring that the regulatory option preferred by the agency is fully 
explained, and that other appropriate regulatory options are set forth with sufficient 
clarity to permit tl^e public to provide meaninghil comments during the public comment 
period. We had the same objective with respect to the accompanying economic analyses 
- namely, to assure that the agency provides sufficient and accurate information on the 
estimates of benefits and costs to permit the public to provide meaningful comments. 

In the Chairman’s March 28, 1997, letter of invitation to this hearing, he identified 
several areas of interest, in addition to OMB’s role in reviewing the proposed rules. He 
specifically asked that 1 address OMB’s position on EPA’s compliance with the 
Regulatory Flexibility Act. 1 was asked this question by the Chairman in his January 17, 
1997, and March 10, 1997 letters, to which we responded on February 1 1, 1997 and April 
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4, 1997. As I described in my written responses, EPA stated in the preambles to both of 
its proposed standards that they would not have a significant economic impact on small 
entities within the meaning of the Regulatory Flexibility Act because the proposals would 
establish standards of air quality; that the requirements necessary to achieve these 
standards would be set forth in future implementing policies or regulations; and these 
later regulatory actions would have an effect on small entities, and so the Regulatory 
Flexibility Act would apply to these later regulatory actions, I further pointed out in my 
earlier responses that the SBA Chief Counsel for Advocacy is the official charged with 
monitoring agency compliance with that Act; and that it is my understanding that at no 
time during the Act’s 17-year history has OIRA adopted a practice of making 
individualized determinations regarding a rule’s compliance with the Act. Thus, given 
these factors, OMB’s position on EPA’s compliance with the Regulatory Flexibility Act 
in these rulemakings is as stated by EPA and SBA; 0MB has no separate opinion on this 
issue. 


Thank you for the opportunity to appear here today. I welcome any questions of 
these or other aspects of our review of the proposed rules. 


##### 
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Mr. McIntosh. Let me turn now to our second witness on this 
panel, Mr. Jere Glover, whose opinion on this has been discussed 
greatly, so we will now hear from you on your testimony. 

As I mentioned, your full remarks will he put into the record. If 
you wanted to amplify any of the points discussed earlier as 
well 


STATEMENT OF JERE GLOVER, CHIEF COUNSEL FOR 
ADVOCACY, U.S. SMALL BUSINESS ADMINISTRATION 

Mr. Glover. Thank you, Mr. Chairman. I would like to thank 
you very much for having this hearing. 

What I have found as chief counsel is, quite often, these hearings 
have a tremendously salutary effect on agency compliance. Merely 
the fact you are having the hearing and caring about small busi- 
ness and looking at this issue has a very good ripple effect through- 
out the Federal agencies. I think that is going to be particularly 
true here, and I will share with you some comments and meetings 
that I had with EPA just yesterday and some results of that. 

Before I do that, let me first say that with me today is Kevin 
Bromberg, the Assistant Chief Counsel for the Environment. He is 
representing one of the hardest working, most dedicated groups of 
employees in the Government; and I am pleased to be head of the 
Office of Advocacy and work with these fine individuals. 

As you may know, the Office of Advocacy is an independent office 
charged with representing the views of small business before State, 
Federal and even before Congress. 

Several Presidents and a number of Congresses have attempted 
to change the culture within the Federal Government and how it 
treats small businesses. A number of pieces of legislation have been 
passed trying to do that. 

First, the legislation creating the Office of Advocacy some 20 
years ago; shortly thereafter, the Regulatory Flexibility Act was 
passed; the Equal Access to Justice Act has been passed; the Amer- 
ican Paperwork Reduction Act has been passed and a couple of 
years ago amended; and of course now, SBREFA. 

By and large, those attempts to change the way the Government 
deals with small business have not been as successful as any of us 
would like them to be. Hopefully, the SBREFA legislation will be 
more successful. 

I think that sometimes I look at chief counsel and I feel like Rod- 
ney Dangerfield, that I just don’t get any respect, and I often com- 
pare the previous activities of the office as the age-old question of 
if a tree falls in a forest and there is no there to hear it, does it 
make a sound? Sometimes I find myself thinking, well, gee, is that 
the case? 

Well, with SBREFA, I think we are going to see some changes; 
and I think we already are beginning to see small business and 
even the Office of Advocacy getting some more respect. 

In this regard, let me just say we have done a lot of outreach on 
SBREFA. We have had training sessions with Government officials. 
We had over 600 Government officials attend Office-of-Advocacy- 
sponsored training sessions, and over 200 trade association execu- 
tives have done that. So we have been making sure that the word 
gets out. 
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And I think perhaps that we have been working with industry 
very closely to make sure they understand this new law, and it 
really is going to change the way the Federal Government deals 
with small business. 

The judicial review provisions that are now in the Regulatory 
Flexibility Act are there and are going to be used, hopefully not 
very often. Hopefully, we will get some clear law very soon; but we 
will see. 

Turning specifically to EPA, reviewing the annual reports that 
have been filed by the previous chief counsels and the ones that I 
filed, EPA has generally done a good job of complying with the Reg- 
ulatory Flexibility Act. However, of course, EPA varies from office 
to office and from regulation to regulation. 

Yesterday, I attended the first panel meeting for the off-the-road 
diesel regulations. Let me tell you, that proves that the panel proc- 
ess can work, an agency can do a good job. Not only have they 
looked at the implications of the industry, they paid special atten- 
tion to small business. They have gone out of their way to look at 
the competitive issues. They have done an extremely good job of 
considering what they were proposing to do, how they were doing 
it, looking at alternatives, looking at ways they could make it bet- 
ter for small business. I was genuinely pleased that the process 
worked so well. 

Given the general history of Mary Nichols and the Air Office and 
their willingness to work with us and work closely on developing 
regulations, I was obviously shocked when I saw the certification 
in this particular case that indicated that they did not believe that 
the regulation would have a significant impact on a substantial 
number of small businesses. 

We obviously, when we heard that was going on during the regu- 
latory process, alerted them that we were concerned about that, 
that we disagreed with them. You have before you our letter where 
we spelled out in some detail our reasons as to why we believed 
that was the case. 

We will concede that this is an issue that reasonable people can 
disagree on. However, I would tell you that the Office of Advocacy 
feels strongly that it is our position that a regulatory flexibility 
analysis should have been done in this matter, and certification 
was not appropriate. 

Having said that, I did meet yesterday with Mary Nichols; and 
we had a very good conversation about some things. One of the 
things I wanted to explain was how we have not been successful 
in the past in getting EPA to have the States understand what has 
been going on in the regulatory environment in Washington. Not 
only has the President but this Congress has done a number of 
things that I think changed the way the Government treats small 
business in a regulatory environment. That message hasn’t gotten 
through to the States. 

We met with EPA and with OSHA, and OSHA did agree to meet 
with their State representatives and their State counterparts and 
encourage them to move toward more sensible enforcement activi- 
ties for small business. EPA has now agreed that they will do like- 
wise when they bring in their State counterparts. State officials, 
that they are going to have us sit down with those people, explain 



464 


to them how their rules, regulations and enforcement policies could 
be unfair to small business and how they need to take small busi- 
ness into consideration. 

I think that is one of the things that is going to flow from this. 

I think another thing that is going to need to be done is any im- 
plementation regulations that are going to flow from this have got 
to make sure that we educate the Governors. We have recognized 
that that is one of the places we hear the most complaints from, 
is that State and local officials just don’t know or care about small 
business. 

While we have been able to make small businesses’ view heard 
here in Washington, we have not been able to do that with some 
of the others. That is why, when we say it is going to be on the 
Governors, it increases our burden of educating the Governors as 
to how these regulations should be impacted and how they should 
be proposed to help small business. 

I would be happy to answer any questions. I want to sincerely 
thank you for having this hearing. It has already had a good effect. 

Mr. McIntosh. Thank you. We will explore further this notion 
that it is all going to fall to the Governors. 

[The prepared statement of Mr. Glover follows:] 
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Good morning, Mr. Chmnnan and members of the comnnttee. My name is Jere 
W. Glover. I am Chief Counsel R)r Advocacy with the Small Business Administration 
(SBA). Before proceeding to my testimony, I wish to note that the views expressed here 
are ngr own and do not necessarily reflect the views of SBA or the Administration. With 
me today is Kevin Bromberg, Assistant Chief Counsel for environmental policy. 

Ofiice of Advocacy’s Role 

The Office of Advocacy was established 20 years ago by Congress to be an 
independent voice for small business within the policy making bodies of government. The 
ChiefCounseI,by law, must be appointed fiom the private sector (15 USC §634a). 
Having served both in government and the private sector, having helped form several 
small businesses and having served on the corporate boards of several small bu^esses, I 
bring first-hand experience to my current po^on - namely, how smtdl business views 
regulations and copes with the regulatory process. 

Congress has struggled for years to determine how to address the problem of 
regulatory burdens on situill business; how to make agencies consider the value of small 
business to the economy; and, how to get agencies to solve public policy issu« by getting 
to the root cause of problems without imposing “one size fits all” regulatory solutions, 
but, instead, customizing solutions that maxiraize impact and compliance. 

In an effort to address this concern. Congress established the Office of Advocacy 
20 years ago with the mandate to serve as “a focal point for the receipt of . .criticisms and 
suggestions concerning the policies and activifies of . . any. . . Federal agency which affects 
small business...” (15 USC § 634c). Congress recognized that small businesses do not 
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have the resources to represent their interests at the national level. To help equalize the 
process and to ensure balanced input from all sectors, the OfiSce of Advocacy was 
established to represent the interests of small business and to collect small business data 
and information for i^ulatois to consider during the regulatory process. 

This was only the first st^. In response to recommendations from the 1980 White 
House Conference on Small Business, Congress enacted the Regulatory Flexibility Act 
(RFA) (S use § 601 et seq .I. This law was intended to institutionalize an analytical 
process that considers regulatory alternatives and measures the regulatory inrpacts on 
small business. The law also requires agencies to document, in the public record, their 
regulatory analyses for public comment. The Office of Advocacy was charged with the 
irtqrortant task of monitoring agency compliance with the law. Also in that year, the 
Paperwork Reduction Act (44 USC § 35 et seo .I was passed, which forced agencies to 
fircus on the reporting and paperwork burden imposed by regulations. This law was 
amended and strengfrien in -1995 (P.L. 104-13). 

Small Business Regulatory Enforcemem Fairness Act 

As evidence surfaced that these laws were not having the intended salutary impact. 
Congress enacted the Small Business Regulatory Enforcement Fairness Act of 1996 (P.L. 
104-121), which established new procedures to ensure small business involvement in 
regulatory development and gave small business a new weapon -judicial review of agency 
compliance with the R^ulatory Flexibility Act. This change was long sought by small 
Iwsinesses and was in direct response to a recommendation of the 1995 White House 
Conference on Small Business. 
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Unta recently, the OfBce of Advocacy was like a tree that falls in the forest - the 
sound unheard and the falling unnoticed. Comments submitted to regulatory agencies by 
the OfiBce of Advocacy on regulatory proposals often went ignored. Some agencies 
complied fully with the Regulatory Flexibility Act. Others failed to comply, and still 
others simply ignored it. The vast majority of agencies inconsistently complied. The 
compliance problems with the law have been documented in Advocacy’s aimual reports to 
Congress on the RFA. 

The enactment of the Small Business Regulatory Enforcement Fairness Act 
(SBREFA) seems to have changed agencies’ attitudes. SBREFA made an important 
amendment to RFA by allowing judicial review of agency compliance with the law, and it 
reinforced the OfiSce of Advocacy’s authority to file amicus curiae briefs in court appeals. 
As a result, agencies are becoming more aware of the Office of Advocacy’s role and of the 
importance of small businesses in regulatory development. We have witnessed new 
interest in our views and are experiencing increased requests for consultation. 

Some of this new visibility is due, in part, to the efforts the Office of Advocacy to 
ensure agency awareness of SBREFA. We held a series of seminars last year with over 
600 Federal officials discussing SBREFA. We have also held special meetings with the 
Federal Communications Commission, the Department of Labor, the Department of 
Agriculture and the National Oceanic and Atmospheric Administration, among others. 
Advocacy also hosted a special briefing for agency econoimsts; SBREFA has elevated the 
importance of data to the entire process — data on small business industry structure and 
data on regulatory impacts. 
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Furthermore, we have not ignored our constituency in the private sector. We held 
an initial meeting with the leadership of small business trade associations upon passage of 
SBREFA, providing them with a guide to the law. Currently, we are holding forums with 
trade association staff to discuss how their members can use the law to ensure small 
business participation and representation in the regulatory process. 

On an ongoing basis. Advocacy consults with small businesses through roundtable 
meetings to discuss procurement, environment, telecommunications, taxation, employee 
and industrial safety, specific regulatory proposals, small business concerns, etc. We also 
maintain regular communications through conference calls with a network of delegates to 
the 1995 White House Conference on Small business. 

Small Business Advocacy Review Panels 

An important focus of today’s hearing is on a special provision of SBREFA — , 
Section 244 which requires Small Business Advocacy Review Panels to be convened by 
the Occupational Safety and Health Administration (OSHA) or the Environmental 
Protection Agency (EPA). By way of backgroimd, before either of these agencies publish 
the proposed rule that is expected to have a significant economic impact on a substantial 
number of small entities, they must notify the Chief Counsel for Advocacy of the potential 
impacts of a proposed rule on small entities. The law spells out a process that these two 
agencies are to follow in order to consult with and krlicit comments from small entities 
that would be affected by the rule. Part of that process is the convening of a panel 
consisting of the agency’s Chairperson and staff, the Chief Counsel for Advocacy and the 
Office of Information and Regulatory Affairs of the Office of Management and Budget. 
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The panel is required to review materials furnished by the agency to small entities, “collect 

advice and recommendations of each individual small entity representative...”, and within 

* 

60 days develop a report for the public record as to the “. . . comments of the small entity 
representatives and its findings...” These finding will include information such as the 
number of entities affected, the reporting requirements of the proposal, and possible 
overlap or conflict with other regulations. Importantly, the findings also must address 
regulatory alternatives “. . .which minimize any significant economic impact of the 
proposed rule on small entities.” 

The first panel convened by OSHA on its proposal to reduce employee exposure 
to tubra^cidosis in&ctions. The panel submitted its report on November 12, 1996, and we 
are awaiting publication of its proposal in the Federal Register for public comment. EPA 
convened its first panel yesterday on a draft proposed rule to reduce air pollution fixim 
nonroad diesel engines. 

This process is new, and agencies. Advocacy and small businesses are all learning 
together how to fadlitate effectively the input fi'om small entities; what kind of 
information entities need in order to develop informed comments; how extensive the 
consultation should be to ensure valuable input in the eariiest stages of legulatoiy 
development; how the panel should relate to and interact with the small entities, etc. 

What seems clear, even from this limited experience, is that consultation with small entities 
at the earliest possible juncture can only enhance the process. It will introduce regulators 
to some hands-on real life experiences, not mo-ely throu^ commems on paper, but 
through actual conversations with small business people. 
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OSHA has started working with the OfiBce of Advocacy to receive early input 
from small entities for a draft proposed rule for safety and health programs. An ofScial 
panel will be convened following regional meetings that are to be held throughout the 
United States to solicit comments. 

EPA’s NAAOS Rulemaking 

The primary issue in today’s hearing is whether the EPA was obliged by SBREFA 
to convene a Small Business Advocacy Review Panel for the proposed rules for National 
Ambient Air Quality Standards (NAAQS) for ozone and particulate matter. 

Let me start by saying that the Office of Advocacy is flrlly aware of the difficult 
task EPA has to implement provisions of the Clean Air Act. Searching for and culling the 
kind of scientific information needed to develop such standards is not an easy task. It 
appears that EPA has done extensive outreach and study on the issue. EPA is also under a 
court imposed deadline to promulgate a standard for particulate matter by July 19, 1997. 

Having said that, the Office of Advocacy maintains that EPA should have 
convened a Small Business Advocacy Review Panel, in compliance with SBREFA for the 
NAAQS proposals for ozone and particulate matter. In a letter dated November 18, 

1996, we formally notified the EPA of our position (letter attached). We advanced this 
position through staff discussions at interagency meetings held throughout the summer of 
1996. Ultimately, the EPA disagreed with tHn position. 

The EPA has maintained that SBREFA does not apply to these standards since the 
standards in and of themselves do not require small entities to comply. The EPA contends 
that because they are not regulating the small businesses directly there is no obligation to 
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consider the potential impacts. The direct regjilatoiy impact of the standards, according to 
the EPA, only result from the actions set out in the EPA-required state implementation 
plans. In developing this position, the EPA relied on two court cases that interpreted 
regulatory agency obligations under the Regulatory Flexibility Act. Those cases held that 
compliance with the RFA did not require agencies to assess the indirect impacts of their 
regulations on smaD entities. Advocacy has contended that these cases do not apply to the 
EPA’s situation since the agencies involved in the referenced cases had no regulatory 
jurisdiction over the entities that would experience indirect impacts, unlike EPA’s 
standards which will have a direct impact on small entities. 

While maintaining its position, the EPA did agree, however, voluntarily to conduct 
a SBREFA-like panel process. It has held two meetings with small entities, the results of 
which, we are advised, EPA will submit for the record. As of this date, we have not 
received a notice from EPA of plans to convene a panel of the three agencies, in response 
to our November 18,-1 996, Jetter. 

Whether or not EPA is required by SBREFA to convene a Small Business 
Advocacy Review Panel for this rulemaking is a question about which reasonable people 
can disagree. Two groups of lawyers have interpreted the court decisions differently. 
Resolution of the disagreement ultimately is up to the courts to decide. Advocacy has no 
veto power over agency decisions; we cannot compel an agency to do anything. It can 
only by persuasion and, yes, by advocacy on behalf of small business interests, urge 
agencies to alter their regulatory proposals and remind agencies of their obligations under 
the RFA. We believe that the intent of the law was clear (i.e., significant small business 
impacts must be conadered through the panel process). SBREFA has both elevated the 
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importance of this task and complicated it at the same time because of difSculties in 
getting reliable data on the impact of regulations on small business. 

Comments that Advocacy submits on regulations take on an added importance in 
the public record given judicial review. We take our responsibilities seriously. Advocacy 
comments on the EPA’s obligations under SBREFA are now on the record. All we can 
do is await court action by smalt entities, if one is initiated, on the standards. If 
appropriate, the OfiSce of Advocacy may use its enhanced authority to file amicus curiae 
briefs in a court appeal. 

Thank you, Mr. Chairman and the committee for the opportunity to testify. 
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U.S. Small business Administration 

Wasmingtom, O.C. ^16 


NW t 81996 

Honorable Carol Browner 
Administrator 

United States Environmental Protection 
Agency 

401 M SlreeL S.W. 

Washington. D.C. 20460 


Subject: SBREFA and EPA Review of the National Ambient Air Quality 
Standards (NAAQS) for Ozone 


Dear Administrator Browner: 

This letter addresses a matter of great importance to small businesses: the 
Environmental Protection Agency's review of the National Ambient Air Quality Standard 
(NAAQS) for ozone. We received a copy of the draft regulation on November 8, now scheduled 
to be proposed late this month.' In the draft regulation. EPA avoids preparing a regulatory 
flexibility analysis by making a certification under the Regulatory Flexibility Acl 5 U.S.C. 5601 
et sea., that the revision oflhe ozone NAAQS will not have a "significant economic impact on a 
substantial number of small entities.” Considering the large economic impacts suggested by 
EPA's own analysis that will unquestionably fail on tens of thousands, if not hundreds of 
thousands of small businesses, this would be a startling proposition to the small business 
community. 

We urge the agency to rethink its position, and convene a small business advocacy 
review panel as required by the new Small Business Regulatory Enforcement Fairness Act. EPA 
has included some preliminary small business analysis within its draft economic analysis, but 
some additional work needs to be done to conform with the requirements of the initial regulatory 
flexibility requirements of 5 U.S.C. §604. We also suggest that the agency reconsider the 
stringency of the proposal. 


‘ The Clean Air Act requires EPA to set air quality standards in the form Of National Air Quality 
Ambient Standards (NAAQS). These standards serve as the baseline for measuring whether 
areas of the country are in attainment with the Clean Air Act's air quality goals. Nonattainment 
areas are subject to requirements that are designed to improve the air quality in order to permit 
the areas to attain compliance with the NAAQS. 
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I. SBREFA Does Apply To this Rulemaking. 

In the November 1 draft preamble. EPA indicated that the revision of the ozone 
NAAQS would not require the preparation of a regulatory fle-Kibllity analysis because the 
regulation does not directly regulate small businesses, and therefore, has no impact on small 
entities, as those terms are used in the Regulatory Flexibiiity Act. Instead, the small businesses 
are only regulated as a result of additional federal and state regulatory actions in order to bring 
the nonaltainment regions into compliance with the revised, more stringent standard. EPA relies 
on two court cases to support its position that SBREFA does not apply to this rulemaking. While 
this position is arguable, we do not believe that the holding of those cases apply to this 
regulation. 


In the Mid-Tex and United Distribution cases’ cited by EPA. the petitioners sought to 
require the Federal Energy Regulatory Cottunission (FERC) to prepare regulatory flexibility 
analyses of its rules on endues that were not at all subject to regulation under FERC's organic 
statute. In both cases, the court decided against the petitioners, finding that "no regulatory 
flexibility analysis is necessary when (an agency] deteimines that the rule will not have a 
significant economic impact on a substantial number of small entities that are siihient to the 
requirements of the rule .” Mid-Tex. 773 F2d at 342 (emphasis added); accord. United 
Distribution. 88 F.3d-at 1 170 ("FERC had no obligation to conduct small entity impact analysis 
of effects on entities which it does not regulate."). 

In our view, EPA's proposed revision to the ozone NAAQS presents an altogether 
different situation than that on which the Mid-Tex and United Di.strihution coses turned. 
Specifically, the regulatory agency in these cases - FERC - had no jurisdiction to regulate the 
small entities that petitioners wanted to have evaluated in an RFA In contrast the regulatory 
agency in the ozone rulemaking - EPA - does have jurisdiction to impose controls on and 
otherwise regulate the small entities that would be the subject of the regulatory flexibility . 
analysis that is being sought here. Moreover, as a result of the revised ambient standard, the 
agency acquires additional regulatory authority over small businesses. 

First, EPA has the authority to demand — and wiii inevitably continue to demand 
under any new ozone ambient standard program - that states regulate small entities in their state 
ozone control plans. Next, those state plans must be sent to EPA for approval, and once EPA 
approves those regulatory programs, they become part of the federal law. Second, many federal 
clean air provisions that afftct small businesses are automatically effective upon the 
redesignation of an area s nonattainment status under EPA rules and guidance (e.g. inspection 
and maintenance programs, auto fleet requirements). 


Md-Tex Electric Cooperative. Inc. v. Federal Energy Regulatory Commission (FERC). 773 
F.2d 327 (D.C. Cir. 1985); United Distribution Companies v. FERC, 88 F.3U 1105 (D C. Cir. 
1996). V ' , 
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Therefore, in contrast to the reguiatoty application issues involved in Mid-Tex and 
United Distribution, small firms obliged to meet control requirements under federally 
enforceable ozone control provisions that implement the ozone NAAQS are "subject to the 
requirements” of the NAAQS. EPA cannot plausibly maintain that it "does not regulate" such 
entities under the Clean Air Act. The clear words of the RFA indicate that agencies can only 
avoid the requirements if there is no “significant economic impact ’ on "small entities 
[businesses]." EPA cannot make such a finding here. Thus, the regulatory tlexibility analysis 
and the associated SBREFA advocacy panel requirements are mandated for this rulemaking. 

Not only does EPA's current position-- that promulgation of an ambient standard is 
wholly separable from that standard’s implementation — ignore the reality that certain measures 
affecting small businesses flow inexorably ftom promulgation of a NAAQS, but also this 
position may not be consistent with the Agency's previous views on this issue. For instance, in 
1984. when EPA proposed to retain the then-existing NAAQS for nitrogen dioxide (NO 2 ), the 
Agency observed that while a "NAAQS for NOo by itself has no direct impact on small entities." 
it does " force ... each State to design and implement control strategies tor those areas not in 
attainment ." 49 Fed. Reg. 6876 (Feb. 23, 1984) (emphasis added).' 

In the past one could generally not get judicial review of Agency determinations that a 
given regulatory action would not have a significant impact on small entitles. As you know, 
though, the Reguiatoty Flexibility Act has recently been revised to change that The Act now 
provides expressly for judicial review of agency certifications under §605(b).' It Is in this 
context that we strongly urge EPA to reconsider its position.' 

n. EPA Needs to Add More Small Business Economic Analysis. 

In this case, we applaud EPA’s partial fulfillment of the RFA analytic requirements in its 
draft economic analysis under Executive Order 12286. We do ask that EP.A add some additional 
detail on the small bilsinesstmpacts in the analysis, including the baseline costs of the current 
ozone standard and the affected small business industry impacts, that address the following 
Issues. 


’ EPA took a similar approach when it reaffirmed the NAAQS for carbon monoxide (CO) in 
1985. The Agency reiterated that although a "NAAQS for CO by itself has no direct impact on 
small entities." it does "require each State to design an implement control strategies for those 
areas not in attainment." 50 Fed. Reg. 37.499 (Sept. 13, 1985). 

" Specifically, subtitle D of the Small Business Regulatory Enforcement Act of 1 996 revises 
§611 of the Regulatory Flexibility Act to provide, among other things, that "[f]or any rule subject 
to this chapter, a small entity that is adversely affected or aggrieved by final agency action is 
entitled to judicial review of agency complitmee with the requirements of sectionQ - ■ • 605fb)." 

' We have not had time to review the proposed revisions to the particulates NAAQS and its 
relationship to SBREFA. However, we believe that these. comments appiv equally to EPA’s 
failure to convene a SBREFA panel for this proposal. ’ ' 
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Promulgation of a revised ambient standard would have a significant impact on at least 
tens of thousands of small businesses. EPA’s own draft November 3 analysis (admittedly very 
approximate) reveals shockingly high impacts. For the range of alternatives addressed in the 
analysis, at least 27 and. as many as 78. three digit SIC code industries (establishmems with 1 00 
or less employees) would experience an annual cost in excess of 3% of sales. At least 1 0. and 
up to 54 three digit SIC code industries would face costs in excess of 10% of sales. If EPA had 
examined the impacts on facilities with less than fifty employees, rather than averaging these 
facilities with the larger small establishments, these projected cost impacts would have been 
dramatically more severe. Furthermore, these costs are in addition to the costs required by the 
current standards, Thus^ this regulation is certainly one of the nwst expensive regulations, if 
not the most expensive regulation faced by small businesses in ten or more years. 

Implementation of this new standard means the adoption of measures that would have a 
dramatic impact on virtually ail businesses, both large and small. For example, implementation 
of the revised ozone NAAQS would impose the following types of control requirements on a 
wide variety of sources in nonattainment areas: 

• Volatile oiganic compounds (VOC) and nitrogen oxide (NO^) controls for emitters of 
greater than 1 00 tons per year down to 10 tons per year for small businesses in Los 
Angeles and 25 tons in cities such as Houston or Chicago. 

• VOC reductions — in accordance with EPA's control technique guidelines (CTG) ~ 
needed to meet a statutory requirement to reduce VOCs by 3% per >’ear. 

• Motor vehicle inspection and maintenance. 

• Low NOx boiler specifications for commercial and industrial facilities. 

• VOC reductfons otn variety of commercial and consumer products. 

• Low-emission fleet vehicle requirements for employers with 10 or more vehicles, 

• Autobody refinishing VOC controls in CTOs. 

These controls are not optional under the Clean Air Act regulations, nor under the many 
guidance documents issued by EPA regarding the implementation of the current ambient 
standards. When states did not move promptly enough in the past to implement some of the 
control measures just listed, the t^ency issued formal findings that the states had "failed to make 
complete ozone nonattainment state implementation plan submittals" and threatened those states 
with sanctions if they did not soon adopt rules in accordance with EPA guidance. See 6 1 Fed. 
Reg. 36292 (July 10. 1996). We expect EPA to continue to follow this practice in the future. 
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Finally, we are extremely concerned about the cost implications of this proposal. Perhaps 
more importantly, this concern is heightened by the large body of evidence suggesting the 
paucity of health benefits that would result from a revised standard. In a November 1 995 letter 
to EPA, the Clean Air Scientific Advisory Committee (CASAC) concluded that the health 
benefits from the current ozone NAAQS (0.120 ppm) appears to be generally equal to the health 
benefits from the more stringent ozone standards then being considered by the ^ency 
(0.07 - .09 ppm). The CASAC letter states that none of the proposed alternative standards 
(which included the draft proposal now under consideration; were **signi/icantfy more protective 
of public healths ” Frankly, we are puzzled by this apparent difference of opinion between 
EPA’s own group of health experts and the EPA draft preamble. We have asked EPA staff to 
redraft the preamble to elaborate on this apparent difference of opinion. 

In addition, we are concerned with the lack of analysis of the proposed alternative using 
the average of the third highest 8-hour concentrations and the unknown attendant additional 
costs. EPA should reconsider this form of the proposal, and consider proposing the average of 
the fifth highest concentrations, which was analyzed by the agency. 

m. Conclusion 

' If EPA does not choose to convene a small business advocacy review panel, it should, at 
a minimum. convene.an informal group of small business representatives to obtain comments on 
the rule after the proposal is issued. In this manner, the previous lack of small business input can 
be remedied. We recommend that you reconsider the proposal and add additional small business 
detail to the Executive Order analysis. We look forward to working further with the agency 
regardii^ this and other matters. Please feel ^e to contact me or Kevin Bromberg of my office 
at 205-6964. 


Sincerely yours. 



cc: Mary Nichols, EPA 
Tom Kelly. EPA 
Sally Katzen, OMB 
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Mr. McIntosh. Mr. Cannon, I understand you do not have pre- 
pared remarks, but would you like to make a comment at this 
point? 

STATEMENT OF JOHN CANNON, GENERAL COUNSEL, U.S. 

ENVIRONMENTAL PROTECTION AGENCY 

Mr. Cannon. Mr. Chairman, I don’t have prepared remarks; and 
I am prepared to answer questions on the legal issues that have 
been raised today. I am sure it will be the subject of further discus- 
sion. 

Mr. McIntosh. Thank you. Thank you for sticking around. 

Let me now turn over the Chair to my vice chairman, Mr. 
Sununu, who will proceed with questions. If I could ask you to re- 
serve my 5 minutes for an appropriate period, I will be back short- 
ly- 

Mr. Sununu [presiding]. So noted. 

At this time, the Chair would recognize Mr. Snowbarger for 5 
minutes for questions. 

Mr. Snowbarger. Thank you, Mr. Chairman. 

Excuse me while I flip to the testimony, because I want to make 
sure I get this quoted right. 

I know the chairman has a line of questions that he wants to 
pursue with you, Ms. Katzen; but I just can’t pass this one up. 
Thus, given these factors, OMB’s position on EPA’s compliance 
with the Regulatory Flexibility Act in these rulemakings is as stat- 
ed by EPA and SBA. 0MB has no separate opinion on this issue. 

The way I have used these kinds of statements in the past is, 
when somebody talks to me about a particular issue, I say, well, 
I have some of my friends that feel this way about it, and I have 
some of my friends that feel that way about it, and I agree with 
my friends. 

Where do you stand? SBA and EPA are taking a different stance 
on this issue, and you have agreed with both of them — or you are 
not agreeing with either one of them. I don’t understand. 

Ms. Katzen. Thank you. I don’t have an opinion on this. 

It is an interpretation of the Reg-Flex Act; and, as the chairman 
knows, there are a huge number of responsibilities that are put in 
the Office of Information and Regulatory Affairs for implementa- 
tion and guidance and analysis of a variety of different statutes. 
Reg-Flex is not one of them. It is one that we have supported. It 
is one that we worked with within the administration to have the 
President support judicial review of Reg-Flex, which was a very im- 
portant piece of SBREFA. 

And I work closely with SBA. We had a memorandum of under- 
standing that Mr. Glover and I entered into 3 or 4 years ago in 
which I would refer to his office regulations that come to our office 
for review where there are issues that we think may be of interest 
to him under the Regulatory Flexibility Act, and we refer those to 
him. 

So I think I agree with my friends, mostly because I haven’t done 
the kind of analysis that I would do if I were asked to, which I 
have not been in this case — to take a position. 

Mr. Snowbarger. Again, I think when the chairman returns, he 
has some followup questions to that. I will let it go at this point. 
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Mr. Glover, I would like to focus on — it didn’t come from your 
testimony but came from the letter that I believe you sent to EPA 
back last fall concerning your — well, about your concerns about 
compliance with SBREFA. It is my understanding that EPA has re- 
lied on two particular cases to say that these requirements don’t 
apply to them in this particular rulemaking setting — the Mid-Tex 
case and United Distribution case. 

It was my understanding you disagree with that legal interpreta- 
tion. Could you explain for the committee a little more detail why? 

Mr. Glover. Yes, I can. I think the issue that this rule will not 
have a significant impact on a substantial number of small busi- 
nesses, what we are seeing is several things. 

One, we are seeing that those cases were fairly narrow; and they 
were involving a situation where the businesses involved were un- 
regulated. There was no regulation at all on those industries, on 
those businesses. The small businesses were outside of the scope of 
the agency’s abilities to regulate them. I think they were fairly nar- 
rowly drawn. 

I think those cases were also in the context of there was no judi- 
cial review of the Regulatory Flexibility Act at all until SBREFA 
was passed. I think that distinction is there. 

I think there are also some other regulations that are automati- 
cally triggered, so there will be an automatic trigger that goes into 
place. We talked about that in my letter at some place. I did in- 
clude a copy of that letter attached to my testimony rather than 
simply reiterate what we had said there. 

I think we also have some precedent where we had seen some 
previous actions of EPA where they had gone ahead and done Reg- 
Flex analysis in similar situations. So we felt the Regulatory Flexi- 
bility Act — the first impression is this regulation will have a sig- 
nificant impact on a substantial number of small businesses. It is 
just going to happen, folks. Let’s not kid ourselves. It is going to 
happen. 

Now, is it a direct impact or is there somebody else involved? We 
can argue about that. But to say it won’t have any impact I think 
is simply — it will have an impact. It may be that someone else — 
there is a third party that intervenes, that forces that to happen, 
but it is going to have an impact. 

So those were the arguments we laid out. Our position hasn’t 
changed since we wrote that letter back in November. 

Mr. Snowbarger. Understanding that the whole purpose behind 
the Reg-Flex Act and SBREFA specifically was to allow small busi- 
nesses to have a greater impact on the decisionmaking process 
sooner and understanding that the White House, through its small 
business conferences and things of that nature, has also expressed 
some concern about this, how do we now find that in a sort of a 
battle of interpretations between two agencies we are not pro- 
tecting the small business? 

Mr. Glover or Ms. Katzen, either one? 

Mr. Glover. I don’t have veto power over agency action; and, 
quite frankly, I don’t seek that. If you offered to me, I would run 
away from it. 
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But I do think that we will have our voices heard. I think there 
will he a challenge in this matter; and I think, ultimately, we will 
have clear law in a year or two as to exactly what is meant here. 

Mr. Snowbarger. It seems pretty disappointing that you have to 
have your say hy going to court, I guess. 

Mr. Glover. Thank you for the opportunity to also have our say 
here today. 

Ms. Katzen. Part of my answer to that would he to step back 
from the legal requirements 

Mr. Snowbarger. By the way, we have had an awful lot of step- 
ping back today. 

Ms. Katzen. OK, let me step forward to the policy implications 
of this. This is why I think in this particular instance I see merit 
in SBA’s argument; and I also see merit in EPA’s analysis of this, 
to the extent we are talking about a health-based standard. 

We are asking the question of not whether the period of time for 
compliance should be extended, whether a separate requirement 
should be imposed, whether reporting requirements can be tailored. 
We are talking about what the science tell us about the health base 
that you need to satisfy the statute? And, on that basis, given the 
intent of the statute, is there something that the small business 
community — as a small business community — can contribute in a 
meaningful way? 

I raise that as a question without a predetermined outcome. 

On the other hand, when it comes to the implementation, I be- 
lieve the Regulatory Flexibility Act is absolutely clear; and EPA 
has brought small business in to consult on a variety of ways. The 
first OSHA panel was the tuberculosis panel, and that was very 
salutary in tailoring the rule. 

Mr. Snowbarger. I understand that. The question we have been 
trying to raise today is that there are some of us that feel that 
there has been a wrong decision made in terms of the procedure, 
that there were some hoops that were supposed to be jumped 
through — and Mr. Glover agrees with those hoops. They weren’t 
jumped through. 

And now, all of a sudden, the action of the Agency and its proce- 
dure has created a cause of action in court, a reason to go to court, 
that goes beyond the health standard. It foes to the process of de- 
termining what that health standard should be. That is what con- 
cerns me. 

Mr. SUNUNU. The gentleman’s time has expired. 

I would like to recognize Mr. Kucinich for 5 minutes. We can pick 
up that line of questioning if we have time reserved at the end. 

Mr. Kucinich. Thank you very much, Mr. Chairman, and to Mr. 
Glover. 

I am looking here at the conclusion of your letter of November 
18, 1996, wherein you recommend that the EPA convene an infor- 
mal group of small business representatives to obtain comments on 
the rule. 

I am also looking at your testimony prepared today on page 8, 
April 23rd. It says the EPA did agree, however, voluntarily, to con- 
duct a SBREFA-like panel process. It held two meetings with small 
entities, the results of which we are advised EPA will submit for 
the record. 
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Is EPA trying to involve small business or are they not? 

Mr. Glover. I think they clearly are, and of the various offices 
of EPA the Air Office has always been a little bit better than some 
of the other parts in doing that. We have had discussions early 
with them. They made changes we suggested. 

Now, on the big issues, we have not come to any meeting of the 
minds with that. They have been responsive in having panels, but 
we did recommend people for those panels. They brought small 
business in. They convened them. So, yes, they are being respon- 
sive to small business in a general way. 

The question is, legally, technically, are they complying with 
SBREFA? To that, my answer is no. But, otherwise, are they going 
out and doing what they said they would do and what we asked 
them to do? They certainly are. 

Mr. Kucinich. So they are technically not complying, but they 
are meeting with business entities? 

Mr. Glover. That is correct. 

The problem that we have with the small business is the earlier 
small businesses, the agencies, start considering small business, 
the more likelihood they are going to fashion a reasonable rec- 
ommendation, a reasonable regulation, that is going to be fair to 
small businesses. The whole idea behind the panel process is to get 
us involved in that process very early on. We have certainly had 
EPA agree to do something like this, and they brought small busi- 
ness in. 

What the ultimate outcome will be after the regulation was pro- 
posed, what happens in the final regulation, this will be a factor 
they will consider; and I appreciate very much EPA being willing 
to have these panels and bring small businesses in; and I appre- 
ciate their willingness to listen to what they are saying. 

Mr. Kucinich. Your job, in effect, if I may, is to make sure small 
business gets a hearing, is that correct? 

Mr. Glover. That is part of my job. Other parts of my job is to 
report to Congress on the Regulatory Flexibility Act and the Agen- 
cy’s compliance with the act. There are a variety of other things we 
do — outreach to small businesses. We do a variety of different 
things. 

Mr. Kucinich. If small business is not getting a hearing, it is 
your responsibility to see they do get one. You are saying in your 
testimony here that you are trying to discharge your responsibility, 
and what you are saying is they have had some meetings already. 
Are you responsible for that? 

Mr. Glover. Yes, sir. 

Mr. Kucinich. Thank you. 

I also want to ask a question of Ms. Katzen. On page 2 of your 
testimony, you speak of the Executive order which requires agen- 
cies to prepare economic analyses for proposed and final rules and 
then submit them. The information that you have been presented 
by the EPA, are you satisfied that it fulfills that requirement? 

Ms. Katzen. We received with the proposals draft regulatory im- 
pact analyses, which contained extensive cost-benefit analyses. As 
I have indicated in my response to the chairman, we have had a 
lot of discussions with EPA as to whether additional work would 
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be productive; and they have agreed to do additional work at the 
final rule stage. 

Mr. Kucinich. Fine. And could I ask you then, when you are 
speaking of cost-benefit analysis, the documents that you have 
been presented with, do they speak of the benefits of public health, 
for example, the benefits that people may have from not having a 
pulmonary problem exacerbated by air pollution, the benefits 
asthmatics may have from not having a climate that is rife with 
air pollution? Are those health benefits quantified? 

Ms. Katzen. Yes, some of the health benefits can be quantified 
and indeed are monetized. Some are not monetized but are quan- 
tified. Some are discussed in qualitative terms as well. Our Execu- 
tive order provides that an agency should quantify to the extent 
possible and otherwise provide a qualitative description, and that 
it all be included in the analysis. 

Mr. Kucinich. Are you familiar with the results when the mone- 
tized benefits — I will be concluding here. When the monetized ben- 
efits are compared to the costs, are the benefits based on the infor- 
mation that you have received? Is it more beneficial in terms of 
money to the public or is it more costly? 

Ms. Katzen. The combined particulate matter-ozone standards, 
taken together, show benefits that justify the costs. On a 
disaggregated basis, the benefits are appreciably greater for the 
particulate matter — the fine particle — standards, than they are for 
the ozone standard, where the benefits and costs are each esti- 
mated in a range and they do overlap. 

Mr. Kucinich. I think it would be interesting, Mr. Chairman, to 
have that kind of information presented for our record. That is one 
of the reasons I am sitting here, is to try to find out what the cost 
benefits are, if, in fact — and I think there should be some economic 
analysis that attends to the health benefits. 

Thank you. 

Mr. SUNUNU. Thank you, Mr. Kucinich. 

Mr. McIntosh, you are recognized for 5 minutes. 

Mr. McIntosh. Thank you, Mr. Chairman. It feels good, doesn’t 
it, John? 

Let me ask a question of Mr. Cannon, and that is a question I 
addressed earlier to the Administrator but didn’t get a very good 
answer. 

How can you reconcile the two statements — the certification that 
there are no significant impacts, only small entities, and then the 
regulatory impact analysis statement on page E-12 that says there 
are significant impacts on small businesses of the preferred option 
that EPA is proposing? 

Mr. Cannon. I think those statements are reconcilable in light 
of the different purposes of those two documents. 

Regulatory impact analysis is designed to, and in fact does, en- 
gage in a hypothetical review of what overall costs and benefits re- 
sulting from a particular action like the NAAQS might be. It 
makes certain assumptions about implementation efforts by the 
States under the Clean Air Act, and our understanding is that that 
is what the Executive order requires of us and expects of us. 
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On the other hand, the Regulatory Flexibility Act, and particu- 
larly the regulatory flexibility analysis provisions, are focused on 
requirements applicable to small entities. 

The purpose of the regulatory flexibility requirement 

Mr. McIntosh. Isn’t there a superseding requirement that both 
statements be truthful? 

Mr. Cannon. I think both statements are truthful, Mr. Chair- 
man. 

Mr. McIntosh. Even though they contradict each other? 

Mr. Cannon. They are addressing different points under dif- 
ferent authorities. But I think those two different authorities 

Mr. McIntosh. This reminds me of a statement that Richard 
Nixon once made when I was a little kid, and I was horrified by 
it, but it was something along the lines: You may think you know 
what I said when you heard me say something, but I am not sure 
you understand what I said is not actually what I meant. It is a 
bizarre contortion to say that two things that are opposite conclu- 
sions are both true. 

Mr. Cannon. I don’t think that is bizarre at all. It happens in 
the law all the time, as you know. 

Mr. McIntosh. I don’t buy into that. 

Mr. Cannon. Under the Regulatory Flexibility Act, as the courts 
have made clear in the Mid-Tex and in the IJnited Distribution 
Co.s decisions, the certification of no significant impact on a sub- 
stantial number of small entities is a certification that goes to im- 
pacts on small entities subject to the requirements of the rule. 

That is perfectly consistent with the purpose of the regulatory 
flexibility analysis, which is to look at those requirements, to iden- 
tify them, things like recordkeeping, compliance obligations, and so 
forth, and to tailor them to meet the particular needs and require- 
ments of small businesses, so that disproportionate impacts from 
those requirements on small businesses can be avoided. 

Mr. McIntosh. Mr. Glover, do you agree that has been suffi- 
ciently reconciled? 

Mr. Glover. No, sir. 

Mr. McIntosh. I don’t either. 

The question I have now, actually for you, Sally: We talked about 
the role of OIRA a lot in the last Congress, and I sponsored a bill 
that would have given that Agency a lot greater powers under stat- 
utory terms to coordinate the review of regulations. 

One of the things you said at that point was, you are justifiably 
proud of the open rulemaking process and the increased accessi- 
bility for the public, increased cooperation and coordination among 
the Federal agencies, between Congress and the executive branch 
and the Federal Government, State, local and tribal governments, 
businesses and individuals, and good processes produce good deci- 
sions. 

I am deeply troubled by this particular process where EPA, the 
agency issuing the regulation, and the SBA, the agency that has 
authority to interpret SBREFA, have diametrically opposing con- 
clusions about whether the Agency has followed the law in this 
area. 

You tell me OIRA takes no position on that. You don’t have any 
preference at all between those two legal authorities. Do you dis- 
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agree with my statement that the fact that that is not resolved in- 
creases the chance of litigation after the fact and once the rule is 
promulgated? 

Ms. IL^tzen. Starting at the end of the question, it will probably 
be another allegation in the complaint of one of the petitions for 
review of the resulting rule and thus be part of the litigation which 
will inevitably occur no matter what is decided and no matter what 
processes are followed. 

Mr. McIntosh. But as a lawyer, would you advise your client, 
hypothetical client, if you could remove complaints, items in a com- 
plaint, to do so? 

Ms. Katzen. That is generally sound advice that I would give. 
One of the roles that I perform, however, is not to be a legal advi- 
sor. I heard earlier some reference to who should resolve this issue, 
and I say strongly, it is not me. 

There is within the Justice Department, the Office of Legal 
Counsel, to whom questions of interpretation of law are uniformly 
forwarded when there is a conflict within the administration. 

Talking about regulatory policy, attempted 

Mr. McIntosh. Did you all seek an interpretation on this ques- 
tion? 

Ms. Katzen. No. 

Mr. McIntosh. Was there any discussion of that option? 

Ms. Katzen. No. 

Mr. McIntosh. Has OIRA ever returned a regulatory proposal or 
any of the items that it reviews because, in their opinion, the Agen- 
cy had failed to meet the legal standards required in proposing the 
rule? 

Ms. Katzen. The issue of whether we have returned a regulation 
under Executive Order 12866 — and I think there have been maybe 
six or seven instances in our tenure — we view as the sign of a fail- 
ure, the sign of an impasse, where we cannot have the Agency ac- 
commodate, be persuaded by, the suggestions that have been made 
that would improve or enhance the regulatory process. 

As I quickly here review in my mind what I remember to be the 
specific instances for those returns, those were on policy grounds 
rather than legal grounds, although the legal grounds may well 
have been a factor. 

With respect to Regulatory Flexibility Act itself, our function is 
to review a proposed rule to see if there is, for example, a certifi- 
cation which was present here. The question of whether that cer- 
tification was appropriate is something that I would have referred 
to Jere Glover as consistent with our memorandum of under- 
standing of referrals of such matters. 

Mr. McIntosh. So my concern is, when Jere Glover reports back 
to you no, it is not correct in this situation, why did you clear the 
rule? 

Ms. Katzen. Actually, there has been a lot of reference to his let- 
ter of November 18th. There is also a letter of November 27, and 
the record would be more complete by adding this letter to the 
record as well. It is a letter to Senator Bond, signed by Jere Glover 
and Mary Nichols jointly, which says that without having to re- 
solve the legal question, there is a process in place for getting the 
necessary input, the appropriate input, from small businesses. On 
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that basis, both of these agencies were prepared to go ahead, and 
therefore there was no reason for me to have to resolve the dispute. 

In addition, there was at that point a court-ordered deadline of 
November 29th that had to be met for the issuance of the rule. 
With this additional information from Mary Nichols and Jere Glov- 
er, I felt that the issue had been sufficiently handled for purposes 
of our concluding review in the face of a court-ordered deadline. 

Mr. McIntosh. My time has expired. Let me just express dis- 
appointment that OIRA doesn’t independently make those conclu- 
sions, and, furthermore, when they have a signal from the control- 
ling legal authority, as the vice-president coined that phrase, that 
there is a problem, then I think you need to undertake an inde- 
pendent assessment about the impact of that legal dispute on the 
ultimate viability of the regulation. 

Mr. SUNUNU. Why don’t I turn the Chair back over to Mr. 
McIntosh at this time. 

Mr. McIntosh [presiding]. Fine. Thank you, Mr. Sununu, for 
serving very well as chairman. It is a pleasure having you as my 
vice chairman. 

Let me turn now to Mr. Sanders. 

Mr. Sanders. Mr. Kucinich, do you want to go? 

Mr. Kucinich. If I may. Thank you, Mr. Sanders. Thank you, 
Mr. Chairman. I want to ask Ms. Katzen a question here, and I 
want to make sure I understand this. 

If you have a disagreement within the administration, you go to 
Judiciary; right? 

Ms. Katzen. If there is a disagreement about an interpretation 
of law, the ultimate arbiter of legal interpretations would be the 
Office of Legal Counsel at the Department of Justice. 

Mr. Kucinich. If there is a disagreement within the administra- 
tion, that is who you go to; right? 

Ms. Katzen. Yes. 

Mr. Kucinich. Mr. Glover, if there is a disagreement within the 
administration, who do you go to? 

Mr. Glover. That certainly is an option, to go to the Office of 
Legal Counsel. We did not choose to do so in this case. We do not 
have to do so. 

Mr. Kucinich. Now, I want to understand your status here, be- 
cause I am new to Congress and you can help me in getting a defi- 
nition here. 

Are you part of the administration itself? Are you a member of 
the administration in the same way Ms. Browner is? 

Mr. Glover. Yes, I am. 

Mr. Kucinich. What is your status in the administration? 

Mr. Glover. The Office of Advocacy was created 20 years ago to 
be an independent voice for small business within the administra- 
tion. We work with the Federal agencies, we work with the White 
House, to help make sure that small business’s views are being 
considered. 

Mr. Kucinich. Do you report to the Administrator of Small Busi- 
ness? 

Mr. Glover. I do not. 

Mr. Kucinich. So you are independent? 

Mr. Glover. Yes, sir. 
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Mr. Kucinich. Your independent status and the status as a 
member of the administration at the same time, does that put you 
in any kind of a conflict with serving the administration? 

Mr. Glover. It does from time to time, yes, sir. 

Mr. Kucinich. And what about your — do you find yourself ever 
in conflict with a group like the National Federation of Inde- 
pendent Business? 

Mr. Glover. Yes, sir, on several occasions. 

Mr. Kucinich. Do you have any disagreements with them on the 
Clean Air Act right now? 

Mr. Glover. I am not sure. The proposals, amendments to the 
Clean Air Act? 

Mr. Kucinich. The clean air proposals that we have right now. 
Do you find yourself in agreement with the National Federation of 
Independent Business, or do you tend to agree with Ms. Browner? 

Mr. Glover. I don’t have a position on the Clean Air Act amend- 
ments that are currently pending. 

Mr. Kucinich. But you do talk to small business since you are 
their advocate. What I was interested in, since you are the advo- 
cate for small business, can you say that the position of the Na- 
tional Federation of Independent Business, which is the principal 
spokesperson group for small business in this country, that that is 
the position that you are here to advocate as the advocate of small 
business? 

Mr. Glover. No, sir. No organization sets policy for the Office of 
Advocacy. I set that alone, and I will not follow — just because one 
organization thinks that is what is right for small business, that 
is not controlling over what I do. I do that based on my own inde- 
pendent analysis and my staffs analysis. 

Mr. Kucinich. You are saying you are really not here as a voice 
of business or a voice of the administration? 

Mr. Glover. That is correct. 

Mr. Kucinich. So then who are you a voice of? 

Mr. Glover. I am a voice of the Chief Office of Advocacy at the 
Small Business Administration. 

Mr. Kucinich. Thank you. 

Mr. McIntosh. Let me turn to Mr. Sununu for questions. 

Mr. Sununu. Mr. Cannon, earlier this morning Mr. Kucinich 
talked about the importance of disclosure, public disclosure, for 
families who are going to be affected potentially by these regula- 
tions, businesses, obviously our role in the Congress, the impor- 
tance of disclosure of the underlying data and the science, that 
rulemaking is based on. 

Could you provide a description of what the position of the EPA 
is on your legal right to the underlying data that was put together 
and created under programs that have received public assistance? 

Mr. Cannon. We have rights regarding for data which our assist- 
ance moneys are used to produce. As the Administrator testified 
this morning, none of the assistance agreements that we had relat- 
ing to these studies involved the production or generation of data. 

Mr. Sununu. You don’t think any of the funding that you pro- 
vided related to any of the studies that have been cited give you 
legal right to any of the underlying data? 
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Mr. Cannon. We do not have a legal right in the form of a 
possessory right to any of the underlying data. Now, there are ad- 
ditional provisions of our assistance regulations that provide access 
by EPA to — I don’t know why that light went on. 

Mr. SUNUNU. That was no 5 minutes. That wasn’t 5 minutes. I 
think there is a little problem with the timer. Please continue. 

Mr. Cannon. There are additional provisions which provide ac- 
cess by EPA to records pertinent to assistance agreements that we 
enter into. 

Mr. SuNUNU. The studies that have been cited were provided for 
under contract with the EPA. There was funding. Most, if not all, 
of the funding for the studies came from the EPA. But you don’t 
feel that you, the Congress, or the public for that matter, has a 
right to fair and open review and evaluation of that underlying 
data? 

Mr. Cannon. We don’t have a right to that data because we 
didn’t fund the collection of that data. 

If you will let me complete my statement, there is another provi- 
sion that arguably allows access to data if it is manipulated in 
studies that we fund, if that data constitutes a record pertinent to 
the award and the Agency decides access to that data necessary. 

Mr. SuNUNU. Eor the record, I would emphasize that the Code 
of Eederal Regulations states the Eederal Government has an unre- 
stricted right to use any data or information generated using as- 
sistance funds. I think there are many, amongst the public, in Gov- 
ernment, and certainly here in Congress, that feel that it is not 
just a right for exposure and re-evaluation of continued analysis, 
but it is also part of the scientific process. 

I yield the balance of my questioning time to the chairman. 

Mr. McIntosh. Cindi, how much time is left? 

The Clerk. One minute. 

Mr. McIntosh. I have two lines of questions. Let me try to get 
one of them in, and then I will recognize Bernie. 

Mr. Glover, is it possible for EPA to correct the legal defects in 
the rulemaking process so that they will have met the require- 
ments of SBREEA? 

Mr. Glover. I suspect it is. We are at the beginning phase of the 
implementation of SBREEA, and I think that if they were to with- 
draw their certification and do a final regulatory analysis, the court 
would look at that as perhaps good faith attempts to comply with 
the law. I think there might well be something there. But I don’t 
have a formal legal opinion on that. We have not looked at it in 
depth. 

Mr. McIntosh. If I understand, you want to give some thought 
to that question, because it could have significant repercussions, 
and perhaps in a reasonable period of time, could you give us your 
answer on whether they need to repropose in order to do that or 
not? 

Similarly, Sally, and if I may ask you to join with me in making 
an assumption that you may not agree with, although maybe you 
do, but if there is a flaw under the Unfunded Mandates Act and 
the Agency’s interpretation that that law does not conclude is in- 
correct, which I agree, the Agency should narrowly construe that 
conference report comment to have explicit statutory requirement 
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not to perform cost-benefit analysis rather than a matter of inter- 
pretation. But I understand there is a difference of opinion there 
on that law. 

But assuming that my interpretation is correct, is there a way 
that the Agency can correct the record on the two rulemakings in 
order to avoid a legal challenge? I don’t want to preclude you from 
commenting on the legal conclusion either. 

Ms. Katzen. The conference report says unless otherwise prohib- 
ited by law, and the law in this area is really quite clear, it was 
originally EPA’s interpretation to which deference is owed under 
Chevron that costs may not be considered. 

That has been affirmed by the original court and has come up 
in a number of other cases, all of which have now made the law 
quite clear that a cost may not be considered. I read that to be un- 
less otherwise prohibited, because they may not consider costs. 

So I cannot join you in your assumption that they have incor- 
rectly construed the unfunded mandates law in this respect, and I 
actually included that statement in our second year report. We file 
an annual report with the Congress on Agency compliance with the 
Unfunded Mandates Act, and I cited their statements with ap- 
proval in our annual filing. 

Having said that, there are various provisions of the unfunded 
mandates report. One of them is to certify that you have taken the 
least burdensome, least cost — or most cost-effective approach to the 
regulatory objective. 

I am not sure, given that the law does not permit her to make 
a finding considering costs, how she would be able to make such 
a certification, other than as a — by the way, OIRA, our economic 
analysis, has established to my satisfaction that I satisfy the stand- 
ards. So it really is a conundrum here that cannot be easily parsed. 

Mr. McIntosh. Let me say, I think that would satisfy me, if she 
would make that conclusion, and OIRA would be subject to part of 
the record to back that up. I think in the absence, we just disagree 
on the legal interpretation of this. 

But I think in the absence of an express statement in the Un- 
funded Mandates Act and an express statement in the Clean Air 
Act, that these types of effects cannot be considered. I do think the 
law mandates that be done as the rule goes forward when there are 
multiple options being considered. 

But my time has expired. I acknowledge you have expressed a 
different one. 

Ms. Katzen. I do. 

Mr. McIntosh. I only have one more series of questions, and 
Bernie has expressed a desire to wrap things up. 

Let me offer you now a chance to do that, and then I will go 
through my last questions. 

Mr. Sanders. I will not be very long. I just wanted to ask Mr. 
Cannon a few questions, if I might. 

Mr. Cannon, is it your understanding that throughout history, 
including before the passage of SBREFA, that the EPA has held a 
view that clean air standards apply to States, not private industry, 
and therefore clean air standards do not substantially impact a sig- 
nificant number of small businesses? Is that correct? 
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Mr. Cannon. We have always held the view, because the courts 
have directed us to hold the view, that the terms by which a State 
complies or comes into compliance with the ambient air quality 
standards are to be set by the State, not by EPA, and that actually 
was recently dramatized to us in a case that we unfortunately lost 
in the DC circuit, where the court again cited to prior authority, 
saying that under the Clean Air Act, and particularly under section 
110 which provides for the State implementation plans, the States 
are to determine their requirements and control measures that are 
applicable rather than EPA. 

Mr. Sanders. OK. And there has been a lot of discussion today 
about small business and the impact of these regulations on small 
business. My question is, do you feel that small business concerns 
have been disregarded, as some have suggested, during the devel- 
opment of these proposed standards? 

Mr. Cannon. No, I don’t believe so. 

Mr. Sanders. Why? 

Mr. Cannon. As Mr. Glover has outlined, we have undertaken a 
process to reach out to small businesses, to hear their concerns, 
and we have done a regulatory impact analysis, as has been point- 
ed out, that has included some hypothetical analyses of potential 
costs to small businesses among others that might flow ultimately 
from the implementation of the ambient air quality standards that 
have been proposed, assuming we go forward with those. 

What we haven’t done is the regulatory flexibility analysis, which 
in our view relates to the tailoring of requirements that would be 
specifically applicable to small entities. Since there are no such re- 
quirements implicated in the ambient air quality standards, our 
view is that we don’t have the ability to fulfill the purpose or re- 
quirements of the regulatory flexibility analysis in this case and 
therefore have chosen not to carry it out. 

Mr. Sanders. Let me ask a similar question with regard to State 
and local governments. Some have suggested they have not had the 
opportunity to give input and express their concerns. Would you 
comment on that? 

Mr. Cannon. I think we have made efforts to reach out to State 
governments, certainly in this rulemaking and also to representa- 
tives of local governments as well, the National Association of 
Counties and others. 

Ms. Katzen. If I may comment on that for one moment, please? 

Mr. Sanders. Yes. 

Ms. Katzen. One of the questions that had been raised when the 
proposals were promulgated was the extent to which we would be 
able to afford people an opportunity to be heard during the public 
comment period. At that point, the White House specifically deter- 
mined to encourage a very extensive outreach effort through my of- 
fice. I therefore had one meeting very early on with State and local 
representatives, another with members of industry, the Air Stand- 
ards Quality Coalition, and another with public health and envi- 
ronmental groups. I promised each of them that our meeting would 
be the first of many meetings. I have since had at least one session 
with other members of industry, and I have had one this week with 
another group. 
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Mr. Sanders. You are suggesting, in fact, the EPA has reached 
out and tried to involve all sections of the communities? 

Ms. Katzen. That is correct. 0MB has participated in that effort 
as well, so that the public will have multiple forums in which to 
speak. 

Mr. Sanders. Let me get back to Mr. Cannon, if I might. Any- 
body else, feel free to jump in. 

There has been some discussion earlier — Ms. Browner was 
here — about some suggestions that the EPA has prejudged the out- 
come of the final ruling, you have already made your decision. Do 
you want to comment on that? 

Mr. Cannon. I have taken a look at the Washington Legal Foun- 
dation’s petition in light of what I understand the legal standards 
to be, and I will tell you that it is my own view that, properly un- 
derstood and taken in context, the comments that are attributed to 
her there do not come close to the line requiring her to be disquali- 
fied. 

Mr. Sanders. OK. Again, one of the issues that has been maybe 
not fully understood or disagreed upon by the Members up here is 
what the law is about. Will you — will the EPA consider anything 
other than public health considerations in making your final deci- 
sion on the proposal, and is that approach consistent with what the 
law states? 

Mr. Cannon. Our understanding is, we are confined to public 
health considerations in making a decision on these standards. 

Mr. Sanders. So in terms of this part of the process, to do other- 
wise would be, in fact, in violation of the law; is that correct? 

Mr. Cannon. That is our understanding of the law. 

Mr. Sanders. Thank you. 

Mr. Chairman, that is the extent of my questions. Thank you. 

Mr. McIntosh. Thank you, Mr. Sanders. 

For my final set of questions, I want to switch subjects slightly 
here and address a topic with Ms. Katzen that is of great concern 
to me, and that is whether OIRA participated in an effort encour- 
aged by EPA or others to stifle other agencies’ comments in the of- 
ficial rulemaking record. 

I wanted to submit for the record, my and my colleagues, a copy 
of the Senate Congressional Record dated March 20, 1997, where 
Senator Byrd says he understands that some Federal agencies had 
also planned on submitting comments to EPA as part of the public 
comment period. However, the Oil Daily, a trade publication, re- 
ported these agencies were prevented from doing so. They reported 
that, “According to a leaked memo, the agencies were muzzled by 
0MB.” 

The article further quotes from the memo as instructing agencies 
that, “Based upon reports from a meeting this morning. Federal 
agencies will not, I repeat, will not be transmitting comments on 
the EPA proposals.” 

[The information referred to follows:] 
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S2624 CONGRESSIONAL RECORD —SENATE March 20. 1997 


on Appropriate ethnic termlnologr. 7ou can 
also view the grainy Newsweek cover taatar> 
lag Aaias-American James Etadp^the Oct. 
38 issue, iriilch is hesdlUied "{^dldatee lor 
Sale: Clinton’s Asia Consectloa." Prom 
Slate’s “The Compost.” read Jacob 
Welsbers’e column about the history of fUnd- 
mlsliv fraud in Uie United States and Srlc 
Liu's piece damning the pr^ for painting 
Asfan-Amexicans a having dual loyalties. 
PolltfcsNow begins the new year with a fea- 
ton. titled "1996 Yeacboolc; Scandals.”' that 
covers the (tind-raisiiig issue Visit the DMC 
Vfsb site for a more positlTO portrayal of Qts 
embattled wganlsatiODa. 


SPA'S COSTLY REGULATKINS 

Mr. B7RO. Fresi^test, tihe E&vi- 
ronmenUU Protection Ageocy has pro- 
posed new rules to modify the ambleat 
•Ir standards for osone and particulate 
matter. I recently wrote to the BFA 
and orged the agency to realUna tiM 
current standards, conduct additional 
monitoring ot paitdculate matter and 
related air assUty Issues, and allow 
our States to complete action on the 
amhttiouB clftttt air staMuds tittat ue 
already in place before implementing 
additional regulations. I was Joined In 
this letter by Senators SocKsreLLEE, 
Fcmo, Ols»n, ai^ lums. 

’Tbme proposed roles Iuits been ex- 
tremely controversial, and have been 
sharply criticised by State Governors, 
monlctpal leaden, and business organi- 
sations. I have recently been made 
awure Qiat these rules have also been 
criticised by other Federal agencies. 

Daring the Interagency review of 
these rules ovenwen by the OfQce of 
Mani^ement and' Budget, several Fed- 
eral agencies aubmltted eommencs 
which guestlooed many aspects of the 
propoaad rules, including their sd- 
sntlfle basis and cost effectiveness. 
These ocumnents are part of the imblic 
record. Judging by the tone of the com- 
ments from the interagency review 
process. It appean that many Federal 
agencies are ooncerse^ about These 
proposed roles. 

In but one example, the EPA has 
stated, that the total national cost of 
implementing the osone rale would be 
n.6 billion. However, the Council of 
Bconomlc Advisers has stated ^t the 
cost of fUl attainment of just the 
osone rule could be S60 biUion, or gST.S 
bllUon more than estimated by the 
SPA. This is a BubstantiaJ dlsorspancy. 
The Department of Transportation, in 
Its lultlal interagency review submls- 
sltKi. ooncloded that **lt is Incompre- 
hemdbla that the admlnistratioa would 
ccNEomit to a new set of standards and 
new efforts to meet such standards 
without much greater underetaodlng of 
the problem and its solutions." The 
D.S. Small Soslness AdmlnlstraUon 
stated that BPA’s Kopossd regolatton 
"is certMnly one of the most expensive 
regolaUcns. if not the most expensive 
regulation faced by small busmesses In 
18 or more yean.” The 8BA said that 
"Dtmsidwing the large economic im- 
pacts sureested by £PA’s own snalysls 
thst will onauestionably fall on tens of 


thousands, if not hundreds of thou- 
sands of small busiaesaes. this (pro- 
pcsal) would be s startling preposition 
to the small business community.” 

* I understand that some of these Fed- 
eral agencies had also planned on sub- 
mitting comments to the EPA as part 
of the ^blfo comment period. How- 
ever. the Oil Daily, a trade publication, 
has reported that theee sgenoles were 
prevented ffom doing so. The Oil Daily 
reported that “according to a leaked 
memo, the agencies were mussled [by 
0MB] * * *” The article further quotes 
the memo as instructing agencies that 
“based upon reports ffom a meeting 
this morning ** • Fedsral sgenclm 
wiU not [1 repeat not] be transmitting 
comments on the EPA proposals." 

^ Although the agencies provided criti- 
cal comments during the Interagency 
review access, there is no evidence 
tiiat the proposed raise were MgntQ- 
oantly modified to reDeot their con- 
“cems. OMB cannot, therefore, defend 
its “ntuBllng’* of Federal sgsBCles— es 
otaaracterized by the Oil Daily— by ar- 
guing that the proposed rules reflect 
the collective wledom and Judgment of 
Federal agencies, when the exact oppo- 
site Is the case. I would also note that 
the Intwageney review comments fttim 
last foU are part the public lecoid, 
and so there is no reason why the agen- 
cies could not also submit comments 
during the public comment period. 
EPA and OMB are sMarently holding 
conversations with soms of the Federal 
agencies, but the ortttcal comments of 
other agencies will not be shared with 
CoBgreas and other intereeted parties. 
On its face, tbia becomee a private 
comment period, ratiier s public 
comment period. 

- 1 am dleturbed by this apparent lack 
of candor and ^bllc accountability on 
the part o€ the adminlstratloB in dl»- 
cusstng tlmse rnlee. These propoeed 
rules will Impose significant costs, not 
only on our Nation, but also on Federal 
agencies themselves. hCsny sgeneles 
and departmsnta operate focUltiss that 
will be directly affected by these rules. 
As the ranking member of the Senate 
Ai^roprtattons Coomittiee. I believe 
that these impacts and coats must tie 
consider^ and reviewed as part of the 
appropriations process. 

I am, therefore, today writing to vsr- 
ions Federal agencies reqoes^ig that 
these agencies indlvtdnaUy exunment 
on the cost the proposed EPA rales, 
botii with regard to ^e operations of 
tite individual departments, and upon 
thst a^iiect of the Ration's infrastruc- 
ture that Is regulated by the depart- 
ments in question. 1 am also writing to 
the Director of the Office of Manage' 
ment and Budget, requesting his com- 
ments on the cost ot these proposed 
rules to the Fedwal Oovwumsnt in its 
entirety. 

As our Nation strives to balance the 
budget, while at the same time provid- 
ing Federal programs and aervloes de- 
sired by the public, it is important that 
the significant costs of new regula- 
tions, such os these, be made available 


and taken into account as part of the 
budget procees. 

Mr. ITesident, I yield tie floor. 

Mr. DOMENICI. !>fr. President. I do 
not want to take much time. Am I cor- 
rect in assuming that the Senate Is 
ready to recess shortly? 

The PRESmiNO OFFICER {Mr. 
Abraham). The Senate Is still waiting 
for the House with respect to the ad- 
journment resolution. 

(The remarks of Mr. DOMENICI and 
1&. GORTON pertainli^ So the submis- 
sion of &. Con. Res. 16 and S. Con. Res. 
17 are located in today’s Record under 
“Bubrntesion of Coacorrent and Senate 
Resolutions.”) 

Mr. IJBAHY addressed the Chair. 

The PRESIDING OFFICER. The Sen- 
ator from Vermont. 

Mr. LEiAHY. Mr. President, with the 
eonaxaneace of my gc^ Qdead trom 
Norti: Dakota. 1 will Just proceed for a 
moment. 


HAPPY BIRTHDAY TO SENATOR 
DANIEL PATRICK UOYNIEAN 

Mr. LEIAHY. Mr. President, on March 
16. Daniel Patrick Moynihan. the sen- 
ior Senator from New York State, 
tsned 78. Senator McmnHAK has been 
referred to, quite properly, as the intel- 
iKtoal of the Smate and called by 
many, a renaissance man. I mean no 
disrespect wimn I say that daring a 
Goa^e of tito gathering of tits Ush on 
Much 17. he was also refwred to as the 
“World’s Largest Leprechaun." 

To me. Senator MOYmihan la a good 
friend and a mentor, a wise voice that 
I heard before I was in the Senate, and 
since. Be is a man who has spoken with 
great preselenoa on tsenes involving 
Camiliee and the economy, global power 
and welfare reform, on so many tilings. 

Senator Moyniham has served in 
ministrations of botii Democrat and 
Republican Presidents. He has always 
been ahead of hie time, sometimes with 
a oonooverslal voles that then turns 
out to be the only aoeorate voice. 

Like all other Senators. 1 wish him 
very well as he heads into the latest 
decade of bis Uf». 

Mr. PreeidettC. I ssk unanimous ooe- 
eent thst s cotumo by David fooder eu- 
titied “Ths Moynlium Imprint" be 
punted in the rbochid. 

There being no objection, the article 
wu ordered to be printed In the 
Reoinid. as follows: 

[From the Wuhlngtoo Poet, Mar. 16, 1997] 
TB MOTiOBAN iMFKnrr 
<By David S. Broder) 

Today is the 78th bbthdoy of a usiaue flg- 
ore in the pubUo life of this nation for tbe 
pest four decadaa. the senior senator from 
New York, Daniel Fatrfek ICoynihan. Tomor- 
row. a day-long ^unposiom and a 
cele^tory dinam* at Uw Woodeow Wilson 
Center will make It clear Just bow large 
M<7nlban’a legacy Is. 

Pnvtewlnx the papera to be delivered, as 
Qeonetown orolSaBor Robert A Katsmann. a 
^ositiise student ot MoynUwnU and Mganiaer 
"'M ths tribute, allowed me to do, was a rw* 
minder of Just bow rich and varied the New 
York Democrat’s contributions have been. 
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0MB chief squelched opposing views on tougher air standards, memo says. (Office 
of Management and Budget Director Sally Katzen suppressed dissent over 
Environmental Protection Agency's ozone and particulate matter standards) 

Kimberley Music 

WASHINGTON — As refiners gather in San Antonio for their annual 
meeting, one thing is high on the agenda — the financially punishing 
effect of proposed tougher air rules and the dubious science on which 
the proposals allegedly are based. 

And now, it seems, many federal agencies also have their doubts, but 
apparently have been prevented from airing them in public. 

Concerns about the Environmental Protection Agency's (EPA) proposed 
standards for smog and soot were expressed during an interagency 
review, but were ignored and subsequently barred from the public 
conmient process, documents from various agencies show. 

According to a leaked menjo, the agencies were muzzled by Sally 
Katzen, direc- tor of the Office of Management and Budget (CMB) , "Based 
on reports from a meeting this morning with Sally Katzen, ... federal 
agencies will not (repeat NOT) be transmitting comments on the E-PA 
[ozone and particulate matter} proposals," the memo said. 

The rules, issue's Nov,* 29, would tighten standards for ozone and 
particulate matter (PM), otherwise known as smog and soot; and could 
require expanded use of reformulated gasoline. 

Opponents claim they would be costly, would put hundreds more areas 
in non- compliance with clean air laws, and may not have been based on 
sound science. 

These same claims — before CMB's censorship — were made by 
administration officials in an interagency review. 

The camel's nose under EPA's tent came when Conanerce Committee 
Chairman Tom Bliley (R-Va.) revealed documents showing that EPA had 
suppressed CMB's nega- five comments to him about the rule. But now EPA 
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has the whole camel in its tent. 

According to memos and letters to 0MB, several administration 
officials wrote to express their concern, many before the rules were 
issued. 

"It is incomprehensible that the administration would commit to a new 
set of standards and new efforts to meet such standards without much 
greater understanding of the problem and its solutions," wrote Frank E. 

Kruesi, assistant secretary of transportation, in a Nov. 20 letter to 
Katzen . 

In a Dec. 10 letter, White House Council of Economic Advisers (CEA) 
member Alicia Munnell said CEA estimated the cost of full attainment at 
about $60 billion a year. But EPA "understates the true costs of 
stricter [ozone] standards by orders of magnitude," she wrote, while 
the impact on public health is "small." 

From the environmental division of the White House Office of Science 
and Tech- nology Policy, Rosina Bierbaum wrote to say "there are a 
large number of scientific uncertainties" about PM in general, while 
the science on the proposed PM level "is also very poor." 

Similar concerns were expressed by the departments of energy, 
commerce, treasury, transportation, and agriculture, and the Small 
Business Administra- tion. 

The Air Quality Standards Coalition, which released the documents, 
said EPA has blatantly "ignored the strong objections of several other 
federal agen- cies, including President Clinton's own economic 
advisers . " 

In reply, EPA says only that major proposals like the ozone and PM 
rules "typically involve lively discussion among federal agencies. ... 

The diverse views were.considered and resolved in the interagency 
process and the decision was made to move forward." Last week, another 
group filed a petition to dis- qualify EPA Administrator Carol M. 

Browner from the process for moving forward with no regard for public 
concerns . 

The Washington Legal Foundation (WLF) filed a formal notice against 
Browner for making numerous public statements on the issue before the 
public comment period closed March 12 -- indicating that she had 
already made up her mind to adopt the standards. 
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Mr. McIntosh. My question is, at any time — and I think this 
was alleged to have occurred near the end of the comment period — 
did you instruct representatives of various Federal agencies not to 
file any more written comments in the rulemaking record? 

Ms. Katzen. No, I did not. The rumors of my ability to “muzzle” 
the agencies are, to quote or paraphrase Mark Twain, very greatly 
exaggerated. 

It is an interesting article in Oil Daily. I don’t ordinarily sub- 
scribe to it, so I haven’t read it and I can’t comment on the general 
accuracy of its assertions. I had read 

Mr. McIntosh. I can give you a copy of that. 

Ms. Katzen. That is quite all right, because I had read Senator 
Byrd’s comments on this. I think it is important to understand 
what it is that was decided by whom and for what reason. To do 
this, I would like to go back to the proposal stage when we had a 
3-week review period. 

While my staff worked nights and days and weekends and what- 
ever, and EPA’s staff was beyond being extended any further, a lot 
of the agencies who came to the table came with insufficient infor- 
mation and, they believed, insufficient opportunity to contribute to 
the process. As a result, we made a commitment the day we 
cleared the proposal to have an expanded, extensive interagency 
process for review of the final packages whenever they should ar- 
rive and that we would not wait until they arrived at 0MB, but 
that we would start and meet early and often. 

So I convened an interagency process that brought everybody 
who had any interest to the table. I even notified some agencies 
who had not heard about this, and I said: Are you sure you don’t 
want to be there? I want everybody who has an interest or even 
who thinks they have an interest to come to the table. 

We have a two-tier interagency process. We have a technical staff 
level that is meeting generally once or twice a week, and we have 
a policy level that meets once a week. What we have been doing 
is going through the data requests, the kinds of information we 
need, and teeing up the kinds of issues we anticipate will be in the 
forefront of our interagency process when the final package is de- 
livered. 

As a result this, we are getting advance briefings from EPA. 
Sometimes it is as simple as the docket of comments. You heard 
from Administrator Browner the large number of comments that 
had been filed. EPA has prepared and are distributing a docket to 
all the agencies weekly so, for example, the Department of Energy 
might notice a comment from the American Petroleum Institute 
and be interested in that; the Department of Transportation might 
be interested in some of their constituents’ comments; the Depart- 
ment of Interior might be interested in some of their constituents’ 
comments. So the agencies could select the comments they want to 
read, and those comments would be made available. They were also 
being briefed on the status of the decisionmaking process. 

Mr. McIntosh. Those were both at the technical level and at the 
policy level? 

Ms. Katzen. Yes. 

Mr. McIntosh. OK. 
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Ms. Katzen. And at a meeting in early March — and the comment 
period was to end March 12th — a question was raised by one of the 
agencies, and I am paraphrasing here: Gosh, we have this exten- 
sive process in which we are going to get information, we are going 
to have questions, and we are going to get more information. 
Should we be filing formal comments? 

And there was a discussion among all of the people at the table. 
There was no decision by fiat or edict or any other command and 
control decisionmaking. The agencies were basically saying that, if 
we are going to have our input in this process, why would we file 
formal comments on the record with a position if, over the next sev- 
eral months, we are going to learn and evaluate things and maybe 
change our positions? And it was decided within the group as a 
consensus 

Mr. McIntosh. Was this the policy or technical level? 

Ms. Katzen. This was the policy level. It was decided at that 
group that it was probably more effective, more efficient, for agen- 
cies to contribute through the interagency process than through 
formal proceedings on the record. 

And you will recall from your tenure in the executive branch, it 
is unusual for lots of different agencies to file formal comments. 
They have their say in other ways. 

In this instance, it was the consensus of those assembled, and at 
the end someone said: So no one is going to file? And at that point 
it was also clear that no one there could stop anyone else from fil- 
ing if they wanted to. 

So it was clarified, I thought to everyone’s understanding, those 
who wanted to file could, those who didn’t want to didn’t have to. 

Mr. McIntosh. That was the answer given to that question at 
the end? 

Ms. Katzen. Right. 

Mr. McIntosh. That no one is going to file. Did somebody say, 
“That is right,” or, “Yes, we have agreed to that”? 

Ms. Katzen. You have gone to a degree of detail of the conversa- 
tion. This was a policy level meeting. There were approximately 20 
people around the table. People were standing up and leaving, so 
I am not going to time, I am not going to file. 

One of the things is interesting: I will tell you there are agencies 
who are supportive of EPA. There is indeed even a department that 
believes that EPA has not been sufficiently aggressive and should 
have proposed much more stringent standards. I do not know if 
that department has filed formal comments. That department does 
come to our weekly meeting. 

There are other departments who are very supportive of the ap- 
proach that EPA is taking. I do not know if they have filed com- 
ments. In fact, at this point I can’t tell you if any Eederal agency 
has filed comments in the public proceeding. I have never in- 
structed an agency that it is not allowed to file in the formal public 
process. 

Mr. McIntosh. Did any of the agencies participating in that par- 
ticular meeting subsequently file written comments in the rule- 
making record? 

Ms. Katzen. I don’t know the answer to that. 
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Mr. McIntosh. Could you find that out and let us know by next 
week? It is not difficult to determine. 

Maybe you know, Mr. Cannon. 

Mr. Cannon. I don’t. 

Mr. McIntosh. Do you have a list of who attended at that meet- 
ing? 

Ms. Katzen. Apparently some did file comments. Agriculture, 
who was present at that meeting, and Defense 

Mr. McIntosh. OK. 

Ms. Katzen [continuing]. Who was present at that meeting. So 
that some apparently did file. 

Mr. McIntosh. Did file. And could you provide for the committee 
a list of all the agencies that participated in that meeting? 

Ms. Katzen. Yes. 

Mr. McIntosh. Do you or anybody on your staff keep notes, or 
is there an official transcript of those? 

Ms. Katzen. No. People do keep notes. People do take notes, 
whether they keep the notes or for what purpose they use the 
notes. But as you see around the table, people have pens and they 
are making notes. There is no official transcript; there is no official 
note-taking. And to the best of my knowledge, in a meeting such 
as that, with comments such as that that were being made by the 
different agencies, what Senator Byrd was saying was a memo 
from some departments, and I don’t know which it was, which said 
we are not allowed to do this. I personally find it very difficult to 
believe that anyone interpreted the comments that way, but appar- 
ently someone did. That is not unusual when you have got 20 peo- 
ple sitting around a table having a discussion such as we had. 

But what I wanted to give you clearly is the fact that there is 
no orchestrated campaign, there is no authority to gag or muscle 
the agencies, and that our attempt is to get the most from them. 
Our attempt is to get their comments. Our attempt is to bring 
them to the table. 

Mr. McIntosh. Let me explore that for a minute. 

Mr. Sanders. I just wanted to jump in, if I could ask the clerk 
how we are doing in terms of time? 

The Clerk. Time is up. 

Mr. McIntosh. May I ask unanimous consent to pursue this, 
Bernie? 

Mr. Sanders. How much longer do you think you will be? 

Mr. McIntosh. I hope I can wrap it up in 5 minutes. I hope not 
much longer. 

At that meeting, or previously or subsequently to it, was there 
an explanation to the agencies of the different legal effects of re- 
viewing and participating in an interagency discussion that is not 
part of the written record in the rulemaking versus submitting 
comments in writing that would be part of the rulemaking? 

Ms. Katzen. Yes. 

Mr. McIntosh. Which are the only comments that the Adminis- 
trator is legally required to take into account in making her deci- 
sions and the only comments that the courts can consider when 
they review that rulemaking? 
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Ms. Katzen. The question is a yes to the statement, was there 
an a discussion of it. Our discussion of it is different from your 
statement, and so I would want to comment on that as well. 

Mr. McIntosh. OK. 

Ms. Katzen. I believe that I was one of several people, I think 
there was someone from Justice at one point, and there may have 
heen someone from EPA — who stressed if there are facts upon 
which a decision is to he based, they must be in the record; those 
facts must be included in the record. So if someone had scientific 
data, if someone has information that would be a factual predicate 
for a finding or conclusion, it must be included in the record. It 
cannot come in through an interagency process. 

For that reason, at the technical staff we reminded agencies that 
if you are putting in data, get it in the public record. And EPA 

Mr. McIntosh. That was at a later meeting? 

Ms. Katzen. It was, I believe, at an earlier meeting, at that 
meeting, and at a later meeting as well, because the questions 
would come up from time to time about the process. Each of the 
agencies wanted to participate in this process, and each of them 
thought it was desirable. They wanted to make sure, however, that 
they were complying with the law, and for that reason there was 
an exploration of these issues. 

The qualification I would add is that policy considerations, as 
you know, do not necessarily have to be in the record to inform the 
judgment. Factual information does. 

Mr. McIntosh. As I said, I am very concerned about this. We 
could launch a big investigation, but would you give us a list of 
who participated and any notes that you have available or your 
staff, so that we could get a flavor for that meeting? 

Ms. Katzen. I will tell you, I don’t take notes. I chair the meet- 
ing, so I am sitting there listening most of the time. 

Mr. McIntosh. I could ask you, would you ask all the partici- 
pants to give you their notes, but what I would ask is, if you have 
any available to you or your staff has any notes, if you don’t mind, 
any people in the White House. 

One other question in this area, and that is, were there any dis- 
cussions prior to that meeting with other officials in the White 
House or the Vice President’s Office about the desire to express to 
the agencies this issue of whether to put comments into the rule- 
making? I am trying to characterize it in a neutral way. 

Ms. Katzen. The conversations that I remember having were at 
the interagency review of the proposed rules stage, so this would 
have been in mid-November or late November — were very clear 
that the agencies had to have a forum, had to have the informa- 
tion, had to have the opportunity, and they were looking to me to 
establish that for them. 

Other than that conversation, I can’t recall anyone in either the 
Vice President’s Office or in even the Chief of Staffs Office that 
had any discussion about whether or not agencies were to file com- 
ments in the formal record. 

I can understand how you are concerned about this, because the 
rumors and the language that is used is, I think, disturbing. But 
is not true. And for that reason, I would hope by this long discourse 
to allay some of your concerns. 
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Mr. McIntosh. I appreciate you going into this with me. Real 
quickly, were there any discussions with Council of Economic Advi- 
sors? I knew they had some concerns about this regulation. 

Ms. Katzen. They did have concerns about the regulations. They 
had certain materials that they had generated, I think a lot of 
which has been submitted to you. 

Indeed, you have seen many of the comments that have been 
generated by all of the Federal agencies and other White House of- 
fices on this rule. These were included when we produced our 3,900 
pages of material in response to your request. 

I don’t recall any specific conversation with CEA on the issue of 
whether they should be on the record or part of the interagency 
process. I don’t know that CEA has ever filed comments on the 
record. They have always participated in the interagency process. 
So I don’t know that the issue would have come up. 

Mr. McIntosh. OK. Good. Let me ask you if you could get us 
that list, and if you have any further recollections about this issue, 
go ahead and elaborate on them at that time to us. 

I have no further questions. Everybody else seems to have left. 

Mr. Barr, we sort of implied to Bernie we were going to wrap up 
with my questioning. Do you have any questions, and could we sub- 
mit them in writing? 

Mr. Barr. Sure. Certainly. Whatever the chairman pleases. 

Mr. McIntosh. I think in trying to make sure we maintain this 
good working relationship with the minority, we will do that, be- 
cause this is a dicey issue where we have very fundamental dif- 
ferences on substance. But if we can keep our process going well, 
it will work to everybody’s advantage. 

Let me say thank you to each of the participants on this panel 
for coming today, for waiting around as we finish this up. I appre- 
ciate it. We will be continuing to look into this issue. Thank you. 

The hearing is adjourned. The committee stands adjourned. 

[Whereupon, at 2:30 PM, the subcommittee was adjourned.] 
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